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HAVING deſigned in the following RR 


Sheets to treat of Diſtreſſes, and 
ſhew who may diſtrain, for what Cauſe, 
at what Time and in what Place, what 
may be diſtrained, and how to be uſed. _ - 
In the next Place I ſhall treat of Reple- 
VINS in a more particular Manner than 
hitherto has been done, and ſhall therein 
firſt ſhew, the Nature, Kinds, Incidents 
and Effects of R eplevins by Writ in ge- 
neral, and — the Method of pro- 
ſecuting Replevins by Plaint, in the 
County-Courts, &c. and incidently ſhew 
the Nature and Uſe of Pledges de proſe- 

endo & retornando, and of gaging De- 
e Claims of Property, with the 
Writs de proprietate probanda, Retorna 
Habendo, Second Deliverance, Recordare, 
Withernam, &c, and then more parti- 
cularly conſider who may have Reple- 
vins, againſt whom, of what Things, 
and in what Courts; and of the Count, 
Pleas of ſeveral Kinds, Proceſs and Judg- 

B 


ment 


dt SEES 
*+ 2 


* vw 


— 


tatutes touching the 


a <> —© a : _ d 
| and n their Patents and Accounts ; 
4 . a 0 * 
_ | Ons 
=. 4 
4 . yi 
* FS — 7 > — 7 4 x * 4 
i 2 * 4 . 1 a 
f E ö A 
_ ö "Wb : 0 1 d 
3 | 8 0 
% : — 5 , 
4 * — 4 * * pe 
and laſtly will be added, a Guide to 
1 0 
+ = - 7 ' G a. Y p * 
5 Uh F * _ - £4 4 * 1 
3 4 Precedents 
2X 
: - 
2 ; z F , 1 
> "of . 10 2 < . 
A r 1 - ” — | and 4 - 
8 L . y , 
4 1 7 
1 . . , 5 0 1 
- 1 * 77 4 1 0 7.2 | © '% \ + # p : 37 3 
. - : © a 4 | 4 + & ©. 7  « +5 * 
q = . 
: 0 * 
, L * % 34 8 ” ci TX — 
: l . , 2 8 9 - . N 
: f 2 + # + l 1 - 
= o * - . 
jo, 8 , * * 
- = < 0 ol : * a , 
1 , * 4 + FE 28 © : % FT * . 4 
= | 9 0 Dit. | 
„ s 
N . - - * ? * * * * 
| . 0 k I þ : 1 x = p 
4 8 ; . G 3.44 3 * 14 „ 
* * o F 7 "I l 
U . 4 
b * = 
Ld * 
L j ” * FE - : > % C4 * 4 TELE . 
J * 
oY - * 4 * - * 
83 ; 
o 
= . F 1 9 — * A 
| 1 O : 4 % , — : * . 
- MA : (4 4 
= on 
* 3 
ö * Pt”; F ; $ *.T 7 
R = * * * 4 1 1 4. * 
W 0 4 
. * * * 
* w > * X 
: 4 1 — | : 5 4 * * 
N : C C 7 4 - C . - 2 5 oy 
* . 3 — — — 
. * - 4 * 
+= * 40 . 0 4 x $ , b 
r > 5 * . =. 
8 4 , J * 1 
* # * 1 0 Pl - * 
* = 
4 : 1 hs 
— 4 * * F . j 
* 1 n 8 *. 8 * 
0 5 
% * N 
? * 
q * 5 4 5 9 « - . k +3 «7 hs # 
” - * 
= b . = g l . I 
2 0 . * * 75 
* * 4 8 — o 
” % 
» - n = w *A. 1 **, L * — * ** * . 
— F * 1 * > Bj 24% 
8 
393 
\ — 
£ : * i 4 ” * * * 4 «/ * 4 
* 9 . 
f ; <a . ” 
: £ — * 
1 ; o 7 \ * I 
* " 1 
* 
* « : | | 
* 8 * N 9 1 44 
- 2 © F ” * * * . 
r A 
- &> 1 ? . L N = of 
* 1 
- * ” * — * 
7 # 1 
4 - , p K Tx & < N % 2 


f 
4 \ . —_ \ 0 
* SK. 4 * 
* * 5 i . J 5 : * | , 4 5 * : p 
1 , 4 # * * : 7 
a * 1 4 ; _ 


TREATISE 


or 


 Diſtreſſes, Replevins, __ 
Avowries, c. | 


3 I. 3 ; f 
SECT. L 22 770 es of aue, Bk : 


r - 


Diftres i is d > beof two Kinde, vie. Firſt Kinds 4b 
2 Diſtreſe Rea and that is, where Land ſtreſfes. 2 
is diſtrain'd 5 a Grand or Petit 1. Real, 1 


Cape, which are now almoſt diſu ed; nor do Fa : 4 | 
they any way concern the Matter we are treating 2 
* and * Mall not now intermeddle ; _ 

rewit . = 


The ſecond is a Diſtreſs Perſonal, which is + Perl | - 
that we are to ſpeak unto, and which is always 3 

| made of ſome moveable Things, either livi 2 
dead, and is thus defin'd ; viz. 4 BeH is Dei ' 
where one doth take and detain the Beaſts, Cattle, _ = 
or other moveable Things of another Man, in | g 
ſome Ground or Place, 7 Debt, Rem, or pr „ 

Day accrned, or for ſome Wrong or Damage „ 
- fone, altho the Property belong io 4 Stranger 5 — 
= ſee below in this Cheprer- ͤ„„ 


0 N 


„ eu 


Z E they are a Stranger's Cattle, they | 
= | -- ought to be Teuam and Couc haut upon the. 
_— Land, or elſe are not diftrainable for nt or 
_— Services. - „ 
And ſeein the Sheriff on Replevis before 
f ' dim in the County-Court, and all other publick 
x © Officers, ought to be guided in their Proceedings 
—_ by the Laws of the Realm, I think it e 


9 
Fog 


—_ ; to * 
=— Method. . Who may diftrain, 


. For what Cauſe,” + 
„At what Time. 
4. In what Place. 
5. What Things may be diftrain'd. 
6. Of covenable and exceflive Dificelſcs. 
7. How Diſtreſſes are to be uſed, c. 


I. Who may diſtrain. 

Lord. The Tord of « Manor may diſtrain Cattle, 
= = { Oc. as Damage-feaſant,” where the Tenant puts, 
—_— bd, more Cattle in the n than he * to 

E So for —— Oc. c. Ti. 142. 

= The Lord may diſtrain for an Amerciament 
nnn his Leet. Pride 6 Cb. 25. 4. 20 fl. J. 66. 
=, . '..._._ $0 for a Relief, Sc. and has no other Reme- 


Ap; but his Executors ſhall have Debt, and can- 
2, HOW not diſtrain. 4 Co. 49. 
= Alſo the Lord may diſtrain for 88 of 
Inmates, or for Erecfing of Cottages, per 31 El, 
” 2. 7. . 
Commoner  .. A Commoner may diſtrain the Cattle of 3 a 
© Stranger, Damage · feaſant, and he is not oblig'd 
to ſhew that thereby he loſt his 4 
VPide 9 C. 112. 15 H. J. 2. 33 H. 8. 15. 3 Lev, 
roa. 
&;, | Tenant at Sufferance may diſtrain Damage- | 
ſeaſant. 4 H. 7. 3. 
_ $0 may any Perſon claiming a Rent &c. by 
Preſcription, « or by Grant, 
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e N Uſe before the Stat. 21 K. 8. of Gig the. 
Vſes, not diftrain, becauſe he had nothing 85 
he the Land, 15 H. 3. 2. but fince that Statute \ - 2 
e ma _ 
N of Tenants for Life! may for — MY 
Rent Arrear, by Stat. 32 H. 8. c. 37. Vide BH. 5 _ 
1230. 
Sheep were delivered to a Feme Sole to FROM Baron and P 
her Land; ſhe marries, and the Husband com- Feme. 
mands the Owner to take the Sheep off the 
Lands, who refuſes, the Husband may diftrain . 
them Damage - feaſant. 43 E. 3. 32. 
A. ä ſeiſed of 200 Acres of open Moor, fold 30 Tenants in 
Acres thereof to F. each Party ought to incloſe Common. 
"againſt the other; and if the Cattle of one 4 
into the Land of the other, they may be | 
ſtrain' d, Damage-feaſant. Dyer 372. 2 8 
It is faid an Innholder cannot diftrain for — 
Victuals eaten by his Gueſts, Firs. Diſtreſs 19. 47 
Tet he that 3 Cattle as Eftrays,- may di- Seizor. 
ſtrain them, till paid for their Meat. 44 E. 3. 13. 
So it ſeems a Taylor may a Garment, till Taylor. 
paid for the Making. 
A. indebted to F. for Tabling, delivers Goods Bailee, 
to him until he be ſatisfied; B. may difirain _ 
them until he be paid. 46 E. 3. 30. 5 
' Tenant in Dower cannot diſtrain for Arrear- a 
ages due before the Recovery. 40 E 5. 22. 
One clai a Rent by Preſcription, may S 
diſtrain for it. Fb. Intr. 5 5. Fita. Charge: . 

- Surveyors of Highways may diſtrain for not Officers. - 
Working, Sc. by 18 El. c. 10. ><: #4 
Officers may diftrain for darts of inn: n 

keepers, c. by 1 Jac. 1. c. 9. 43 El. c. 2. eee 
And the like Power is given by divert other 
Statutes. 
And where the Law gives a Diftreſs for any 
poublick Benefit, the Officer that diſtrains may _ 
Alſo ſell, Cc. Salk 379, | 5 
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For Fines and 
Amercia- 
ments in 


Courts-Leet. 


Fer Amercia- 
ments in 
Court-Baron, 


Or Sheriff's 
Torn. 


Of Diſtreffes. Ch. 1. 6. 2. 


SECT. 1. For what Cauſe. 


* may be for a Fine in a Court- Leet. 11 Co. 
45. 4. 8 Co. 41. 1 Roll. Abr. 665. F. 1 Roll. 


Reb. 201. 
The like for an Amerciament there. Lid. £9 
5 E. 3. 139. 13 E. z. 303. Cro. Fac. 382. 
As for an Amerciament for Breach of a By- 


Law, Sc. there. 6 Co. 25. 8 Co. 21. 11 Co. 55. 


For a Diſtreſs is incident to Fines or Amer- 


ciaments in Leets 5 E. 3.139. 10 E. z. 303. 


9 H. J. 2. 12 H. J. 35. 8 H. 4. 15. 4 E. z. 95. 
5 E. z. 159. 29 E. J. 3. 28. 20 H. . 66. 1 Roll. 
Ar. 666. 


S0 for an Amerciament in a Court Baron, by | 


ſpecial Preſcription. 16 H. J. 14. 9 H. J. 22. 
As one diſtrain'd for an Amerciament, 


not doing Suit there. Yide 4 Co. 95. a. 1 Vent. 


105. ö 

And the Lord may preſeribe to diſtrain for 
Amerciaments there. 11 Co. 45. 4. ſed vide Dr. 
Stud. 74. and 29 H. 7. 66. contr. vide 1 Brownl, 


36. Mo. 185. Ny 2 


So it may be for an Amerciament at a Sheriff's 


Torn, Oc. if there be a ſpecial Preſcription to 
amerce and diſtrain. Vide 33 H. 8. 30. 1 Vent. 
105. 2 Keb. jot, 739, 745 

And for an Amerciament in a Sheriff's Torn, 
he may diſtrain throughout the County. 12 H. 
4. 24. 13H, 4. 9. E. Avowtry 194%. 

One cannot diſtrain pro certo Letæ without 
Preſcription, becauſe it is againſt Common Right. 
11 Co. 44. vide 6 E. 3. 6 Co. 77. b. 

And the Tithingman that collects it of the 
Reſiants, ought to preſcribe to diſtrain for it. 
Lid. and 6 E. 3. 189. a 


| 1 kc red Suit. Por. Suit to a Hundred by Reaſon of Tenure, 


a Diſtreſs is due of Common Right. 5 E. z. 
152. 9 E. 3. 356. 5 


It 


SH mY. 


8 


* 


It may 9 enn For a Tax ſet.” 


Pariſh, Juſtices of Peace, Cc. Dr. & Stud. | 
74. 5. 22 E. 3. 10. 
eee ee 2 Turm 1279. Salk. 


8 if ſet by the Juſtices of Peace, en, 
laid. Cro. Car. 

It may be for Suit at a Mill. 22 H. 6. 10. Suit, e. 
F. N. B. 122. M. 

So for Rent-ſervices, and all Manner of Ser · Services; 
vices certain. Dr. & Stud. 74. Co. Lit. 96. 
As A gives Lands to F. to ſerve him, c. 
when he ſhall be required, for ſuch Service on 
Requeſt and Refuſal, A. may diftrain. 22 H. 6. 
33. 

So for Heriot-ſervice. Dr. c Stud. 75. Plowd, Heriots. 
96. I Noll. Ar. 665. E. 5 Co. Lit. 83. 161. B. 

Or he may ſeiſe at his Election. 18 E. 3. 22. 
6 E. z. 27). Fits, Heriot. 2 Cro. El. 32, 390. 
But for Heriot-cuſtom he can only ſeiſe. 
Fitz. Heriot J. And Note, A Seiſure muſt be 

of the proper Beaſts. of the Tenant, but a 
Diflreſs may be of any Man's Beaſts which are 
_ the Land, 1 Jones 303. Cro. Car. 260. 
El. 2 590. except there be « Cuttom alſo 


to diſtrain 
For Toll one may diſtrain. 11 H. 6. 39. Toll. 
20 H. J. 1. 
But vide Trin. 28 El. Br. Rot. 963. the Vill 
of N. did diftrain for Toll, and becauſe they al- 
ledged not a ſpecial Title or Preſcription to have 
it, adjudged againſt them. Vide 11 Co. 44. 1 Roll. 
Rep. 33, 35, 15, 76. 1 Jo. 132. Lat. 37, 95» 
95 
By Cuſtom a Diſtreſs may be taken for Re- 
pair of Bridges, Churches, &c. Viae 1 And. 77. 
1 Roll. Abr. 666. J. 
A Difireſs is incident to a Rent ſervice of Rents, 
Common Right. Co. Lit. 142. 1 Roll, Abr. 
665. E. 
Ad any Rent by Preſcription may be a 
ſtrain'd for. Fita. Gor A | | 5 
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©. © Df Diffreſſes: Ch. 1. 6. 2. 

So may any. Rent by Grant, but not for Rent- 
ſervice made Seck by Grant. Co. Lit. 1 50, 151. - 
If one holds of another by Fealty and Rent, 
who takes a Wife and dies, ſhe ſhall have a third 
Part of the Rent as Rent-ſeck, and yet in Fa- 
vorem Doris ſhe may diftrain for it. Keilw. roa, 


126. Vide Co. Lit. 169. 5. 


: « 


of 


. 7 a Rent charge to B. in Tail, and 
that if the King's Bailiff diſtrain'd, that the 
Grinice might'dfirain; Sc. 46 E. 3. 18. Vide- 
388 . 4; 1 


But on a Leaſe of Tithes, rendring Rent, 


held no Diſtreſs ſhould be (of the Tithes) be- 
cauſe the Tithes are the Thing leaſed. 11 H. 4. 


40. , * " 
Arrearages. Tenant in Dower cannot diſtrain for Arrear- 


By Cuſtom. 


Nomint paenee. 


* 


ages of Rent before the Recovery. 40 B. 3. 22. 


.: Diftreſſes may be for Reliefs, Eſtrays, Pledges, 


esc. Vide ante. 


But not for a Eine on Alienation of a Copy- 
holder, due by Cuſtom, unleſs there be a Cu- 
ſtom alſo to diſtrain for it. Contra if due by 
Tenure. 1 70. 132. 3 Hulſt. 323. Lat. 37, 95, 
130. | e . 22 
For when a Duty is raiſed by Cuſtom, a Di- 
ſtreſs for it muſt be alſo by Cuſtom. Vids Raym. 
204. 1 Vent. 105. 2 Keb. 301, 739, 45 
If a Rent-charge is granted with a Nomine 


F#n#, and Clauſe of Diſtreſs, and the Year in- 
curs, he cannot diſtrain for the Nomine pænæ, 


for it depends on the Rent. Winch 7. 

Where a Diſtreſs is taken without Cauſe, the 
Owner may reſcue it before impounding, but 
not after. Salk. 247. | | 


Stat. B Arne, And Note; by the Stat. 8 Anne, cap. 17. 
* Whereas Tenants pur auter vie, and Leſſees 


for Years, or at Will, frequently hold over after 


their Leaſes or Terms expired, when no Di- 


Freſs could by Law be taken, the Landlord is 
thereby impowered to diſtrain after the Expi- 
ration of ſuch Term or Leaſe; provided it be 
within ſix Kalendar Months after, and 2 
12 35 Cc 
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Cb. 156.3. Ot Dittteſes. 
| ſuch:-Lendlord's Late reſt, and the Tenint's Po. 


And by Stat. 11 Geo. 2. cap. 2. Where a Te- 
nant who hath Power to determine his Leaſe, 
gives Notice of his Intention to quit the Pre- 
miſſes and yet refuſes to deliver up the Pof- 
ſeſſion, at the Time contained in the Notice; he, 
his Executors or Adminiftrators, ſhall thencefor- 
ward pay to the Landlord or Leffor double the 
Ment which they ſhould otherwiſe have paid, to 
levied, Oc. in the ſame Manner as the fingle 
+Rent-or Sum, before the giving ſuch Notice, 

could be levied, Sc. and this double Rent, Oc. 
is to continue ta be paid during all the Time the 
Tenant ſhall continue in Po 


- 


« 
_— 
* 


DB. ECT. III. At what Time. 


Fon Rent-ſervices one ſhall not diſtrain in Not in the 

A the Night. 9 Co. 66. Co. Lit. 142. Night. 
Nor for Rent-charge or Seck, or other Duty, 

1 . . wr . 

except Damage-feaſant. Dix. 7 

No Diſtreſs ought to be on a Sunday, except Nor Lords? 

for Damage; feaſant. e | Dy. 
4 2 Term ended, no Diftreſs can be. ,. 1 

14 H. 4. 31. 2 1723233 | 
Except the Landlord's Title and the Tenant's 8 

Poſſeſſion continue, by Stat. 8 Aung, cap. 17. 

For if a Leaſe for Years be ended, and the 

Leſſee keeps Poſſeſſion, he may be diſtrained. 

22 „„ Pres ens te 3 
Nor can it be during the Term, except made Nor during 
; payable before the Term ended. tze Term. 
Poor if a Leaſe be till Michgelmas for one Year 
rendring Rent at Michaelmas, he cannot diſtrain 
before. Michaelmss, at which Inſtant the Term 
is ended. Dr. & Stud. 74. | EY 

A. leaſes for Years, and grants the Reverſion 
to B. yet if the Cattle of . come upon the 


Land, A. may diſtrain during the Term. 10 E. 
4-.4- ſed Ruere. . Cas > 


* 


The 


10 


Da mage; fea- 
ſant. 


1577, &c. 


Levant and 
Couchant. 


Notice. 


SedwideL win. 
219. Plow. 38. 


Ok Diſtreſſes. Ch. 1. 6.3. 
The Husband leaſes his Wife's Lands, the 
Wife dies without Iſſue, the Husband cannot di- 
ſtrain, becauſe the 1 goes to ber Heir. 
Dyer 28. 9 H. 6. 4 
There can be = Diſtreſs for Rent where 
there is no Reverſion; as where a Termor 
grants away all his Term to another rendring 
Rent, he can't diſtrain for it. 2 Lev. 80. Lat. 


211. 


Rent- charge or Service, and Arrearage incur, 
and then he grants over the Rent, he can't di- 
ſtrain for the Arrears, becauſe they are ſever d 
from the Frechold. 4 Co. 50. b. Vaugb. 40. 

Diſtreſs for Damage-feaſant may be in the 
Night. 9 Co. 66. 11 H. J. 8. 7 Co. 9. 

And one may diſtrain in Damage-feaſant, tho 
the Owner * _—_ Purſuit. 5 H. 7. 1. 11 H. 
9.4 10 H. ). 

And it ms. Cattle thoꝰ eſcaped may be di- 
ſtræin'd for Damage feaſant. Fitz. Tit. Avowory 


A. enters for a Condition broken, Quære if 


he may take the Leflee's Cattle Denn. ; 


Dyer 522. 

Formerly one could not diſtrain twice: for the 
ſame Cauſe, if ſufficient could be taken at firſt, 
Mo. ). Cro. El. 13. and ſo is Lute. 1536. ſaid to 


be adjudged ; ſed Quære the Stat. 17 Car. 2. 


cap. 7. — i Roll. Abr. 672. 
| Where one may Jifrain for Rent-ſervice by 
antient Tenure, or for Rent reſerv'd on a Lea 


for Years, or for a Rent-cha „Sc. before the 


Cattle are Levant and Couc ant, vide Lutw, 
1577 70 1582. 


And where Notice to the 88 of the Cattle 


that they are on the Land, is requifire before the 
Diſtreſs Lines Thid. 1579, 1580. 


So if * be ſeiſed or poſſeſſed for Life of a 


oO Nj ity „ e GC 


© of 


Ch-1-$:4- Of Diſtreifes, ms AY 


S ECT. IV. In hat Place. 


Diſtreſs cannot be taken on the King's King's Lands. 
X Lands, i. e. while in his Poſſeſſion, Vide | 
Savil 125. 5 Co. 92. 1 Roll. Abr. 670. K. L. 
671. K. 5 . 
But the King may diſtrain in all the Lands of His Tenants. 
his Tenants, tho beld by others, for Rents, A- 
vowries, Fee- Farms, Cc. 1 Roll. Abr. | 
For an Amerciament in the Torn, the Sheriff County. 
may diſtrain throughout the County. 
So one fined at the Leet, being one of the Leet. 
Deziners, ſhall be diſtrained through all the Ju- 
riſdiction of the Leet, though he be of another 
Dezin. 11 Co. 45. 4. 11 H. 4. 89. | 
But where one has a Leet within his Manor, Manor. 
he can't diſtrain out of his Manor. 4 E. 3. 26. 
For one cannot diſtrain out of the Precin& of precinct. 
the Court that orders it. 47 E. 3. 12. 5 
But he may diſtrain in any Place within the 
Juriſdiction of the Court. Fitz. Avowry 194, 
225. | 
Nor can any be diſtrained that are out of the 
Juriſdiction of the Court. Stat. Marl. cap. 2. 8 
But the Sheriff may diſtrain the Goods of any Houle, &c, 
Man, at any Place within his County, in another 
Man's Houſe or Ground, as well as the Owner's. 
Vide 1 Roll. Mr. 670. 
And for a Tax by Parliament, a Diſtreſe may vill. 
be juſtified throughout all the Village. 11 H. 7. 
18 E. 3. 11. | | 
And one may ſeiſe a Heriot-ſervice in any Any Place. 
Place where he finds it, though not within his MY 
Fee. 6 E. z. 2c8. . 
So if one diſtrains Cattle, and puts them in 
Pound, and then takes them out, he may diſtra in, 
or take them again in any Place. 24 H. 6. 18. 
Let for Rent or other Thing due for any Other Lands, 
Lands or Tenements a Man cannot diſtrain but Oc. 8 
upon the ſame Land, c. charged therewith : 


But 


But if he comes to diſtrain, and the Owner ſee- 
ing his Purpoſe drives away the Beaſts, or car- 
ries out the Goods in his View, he may well 
urſue ; and if he take it preſently on ſuch freſh 
Purſuit, tho' in another's Ground or Houſe, or 
in the Highway, the Taking is lawful, let who 
will be the Owner of the Goods. Vide 11 H. 54. 
33 H. 6. 52. 34 H. 6. 2 E. 4.6. Plowd. 38. 
1 Roll. Abr. 611. 1 Inſt. 161. 2 Inſt. 132. 
But by Stat. 11 Geo. 2. cap. 19. Leſſors or 


7 


- 


Ot Diltrefſes. Ch.r. C4. 


9 


| 


Landlords, or Perſons impowered by them, may 


take and ſeiſe as a Diſtreſs for Arrears of Rent, 


any Cattle or Stock of their Tenant, feeding or 


_ depaſturing upon any Common appendent or ap- 
urtenant, or any ways belonging to all or any 
Part of the Premiſſes. See the Sequel of this 
Clauſe in the next Section of this Chapter; ana 
ſee more to this Purtoſe in this Sectio. 
So if the Lord diſtrain within his Fee, and 
the Tenant drives them out of his Fee, he may 
take them again in any Place. 44 E. 3. 29. 

So where a Bailiff attaches a Horſe which is 
reſcued and carried into another County, he may 
on freſh Suit take him again in any County. 
33 H. 6. 52. and 55. 34 H. 6. 18. Plowd. 38. 

If a Man come into a common Inn, his Goods 
or Beaſts ſhall not be diſtrained there, for that 
would be very prejudicial to the publick Good. 
3 E. 3. Diſtreſs 19. ; 

Yet Cattle coming to London, to make Profit 


thereof (for ſo was the Pleading) were diſtrain d 


in a Cloſe they were lodg'd in on the Road for 
Rent of the Land, and adjudg'd a good Diftreſs. 
2 Lutw. 1165. 3 Lev. 260. Vide 3 Cro. 549, 
628, A 

But afterwards on a Bill in Chancery it was 
decreed, the Owner ſhould be repaid the Value 
of his Cattle, and all his Charges both in Law 
and Equity. 


* 


But that was keene the Landlord had been 


eave to the Owner to put in his Cattle, a 
then 


guilty of a Fraud, by encouraging and giving 


— 
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his own Leave ſo given. 2 Vern. 129, 130. 


contra if they eſcape. 15 H. . 17. Jide 2 Leon. 


diſpoſe of the ſame as if diſtrained on the Pres 
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then diſtraining them contrary to the Faith of 
If one put his Cattle into Land charged with Levant and 


a Rent-charge, they may be diſtrain d upon the Couchant. 
Land, tho neither Levant or Couchant there; 


7. 2 Vern. 131. | | | 
The Lord may enter the Houſe of his Tenant - 

to diſtrain, if the Door be open. 38 H. 6. 26. 

But if he finds the Houſe faſt with a Bar, £9c. Houſe. 
and break in to diſtrain, it is wrongful Fitz. 
Diſtreſs 21. | 77 

The Lord diſtrains the Cattle of the Patron Glebe. 
within his Glebe. Vide 33 H. 6. 35. 

A Man cannot diſtrain but in < Land, Sc. 
leaſed, except the Leſſee grants it may be taken 
on other Land, Sc. 9 H. 6. 9. 1 

Fiſh in a Pool or Pond cannot be diſtrained. Pool. 

1 Cro. 188. | | 
But vide Dyer 117. A Diſtreſs for an Annual River. 

Sum upon the River Thames. | 
And ſee and note the Difference where Cattle, 

Sc. are diſtrainable or not, when put by the 
Owner, Cc. into any Place, and when they 
eſcape thither. Zutw. 1579, 1580. 2 Vern. 131. 

But whatever has been ſaid in this Section, 

or may be met with hereafter in this Treatiſe, 

as adjudged in Regard to diſtraining off the Pre- 

miſſes, or breaking open Doors, the Reader 

muſt carefully confider the Extenſion of the 

Landlord's Power as to this Matter, by Stat. 

11 Geo. 2. cap. 19. which enacts, That in Caſe 

the Tenant or Leſſee, when any Rent is pay- 

able, fraudulently or clandeſtinely conveys or 

carries off his Goods, to prevent the Landlord 

from diſtraining, the Landlord, (in England, 

Wales or Berwick) or Perſon lawfully impowered 

by him for that Purpoſe, may within 7 

Days next after ſuch conveying, c. ſeiſe ſuch 

Goods, Oc. wherever found, as a Diſtreſs, and 


miſſes, unleſs ſuch Goods, c. before ſuch Sei- 


fure, 


| rarrying off, £9c. and Perſons wilfully and know- 


For the 
Form of the 
Summons to 
the Tenant, 
and the Adju- 
dication, ſee 
Barlau's Fur 
ice 177, 178. 


| Ok Diſfrefſes. Ch. r. 6. 4. 
fare, were ſold Ius fide; and for a valuable 


dm re to à Perſon not privy to ſuch 
And by the ſame AQ, Tenants fraudulently 


ply aſſiſting therein, or in concealing any 
— forfeit Jouble the Value of ſuch reſoeAive 
Goods, to be recover'd by Action of Debt, E9c. 
and where ſuch Goods do not exceed the Value 
of fifty Pounds, the Landlord or his Servant 
may - exhibit a Complaint in Writing before 
two or more Juſtices refiding near the Place 
whence the Goods were removed, or where 
found, who may * ſummon the Parties, and exa- 
mine the Fact and all proper Witneſſes = 


Oath or Affirmation, and in a ſummary Way 
determine whether guilty, c. and of the Value 
of the reſpective Goods; and upon full Proof, 


may by Order under Hands and Seals, adjudge 


ders to pay double; and on Neglect after 


Notice, may levy by Diſtreſs and Sale, So. or 
for want thereof commit to the Houſe of Cor- 


rection for fix Months, unleſs the Money be 


ſooner ſatisfied. But there lies an Appeal to 
Seſſions; and where the Appellant, with one or 


tuo ſufficient Sureties, enters into a Recogni- 


zance in double the Sum, with Condition to 
appear at Seſſions, the Execution of the Order 
ſhall in the mean Time be ſuſpended. | 
But the moſt remarkable Inftance of Remed: 
for Landlords, is a power given them and thoſe 
2 by them, by the ſame Act, where 
ſuch Goods are put into any Houſe or Place 


lock d up, to call to their Aſſiſtance a Pence- 
Officer in the Day- time, to break open and en- 


ter ſuch Houſe, Cc. and ſeiſe ſuch as if 
they had been in an open Field: But if it be a 
Dwelling-houſe, there muſt firſt he an Oath 
made before a Juſtice of Peace of a reaſonable 
Ground to ſuſpe& that ſuch Goods are therein, 


The AQ does not ſay whether the Juftice or the 


nableneſs of 


Landlord ſhall judge of the R 


ſuch 


„JJ d ˙ ! Hot Rare 


8 unleſs it 


ſoch Ground of Suſpicion.; nor does -it ſay that 
the Jeffice: ſhall grant his Warrant for this Pur- 

: But it ſeems a reaſonable Conſtruction 
Gon the * ſhall do both. | 


SE c TY. What Things m my not, 
and what T, bings may be di iftramed. 


ck Tui 


known again; as Money cannot be diſtrained, ſtrained. 
in a- Bag ſealed. ee 70. Fitz. 
Diſtreſt 14. 1 Roll. Rep. 5 

- Fiſhes in a Pond cannot be 3 1 Cro, 
188. Nor Poultry. 2 Inſt. 13 

Cattle of the lough ſhall . if thers be 
__ Diftreſs ſufficient befides. Dyer 312. Co. 


25» 
Nor — 2 ſtone that is ſevered for pricking, 
Nor any Tools * Inſtruments of: Man's : 
Trade. Co. Lit. 4 
Nor the Books « 4 Scholar. Did. 
Nor a Man's Wearing Apparel. 2 Iſt. 133. 
Nor @ Garment or Cloth in a Taylor or a 


Weaver Shop 22 E. 4. 40. 10 H. J. 21. Co. 


Tit. 47. | 
Nor Sacks of Corn or Meal in Mill. Co. 
Tit. 29, 47. or in a Market. Thid. | 
— Corn growing, nor after it is ground, 
1 3. 4 . 
Nor a Horſe in a Smith's Shop, or in a Ho- 
ſtry or Inn. Did. 
Nor while the Rider is on his Back, i. e. for 
Rent. Vide Fitz. Reſtous 14. Cro. Fl. 3 50. 


Sed vide contra for Damage · feaſant. 1 Vent. 8 
36. 1 Sid. 440. Quere. 


Sheaves or Shocks of Corn, Oc. not in a | 
Werren or Cart cannot be diſtrained, becauſe 


there 


* Anvil in a Smith's Shop ſhall not. 14 E. 


15 3 


of which no Replevin les What may 
cannot be diftrained, becauſe they cannot be not be — "os 


cap. 5 


Stat. 8 ame, 
cap. 17. 
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Ot Diſtreſſes. Ch: 1. 6. 56 


there can be no Return, nor does a Replevin lie 
of them. 2 H. 4. 15: 22 B. 4. 50. 11 E 7.14. 
21 H. 5. 39. 18 E. z. 4. ſed vide Stat. 2 . 


po | 
Alſo by the Diftreſs and Carriage hens would 
be Loſs and Damage by ſhedding, &c. 2 Roll. 
Abr. 666. 

Cattle put into Black- Acre, and firaying in 
Mpite- Aore, for Default of Incloſure, cannot bo 
diſtrain d. Dyer 365, and 317. 39 E. 7 

For no Default was in the Owner the 
Cattle. Did. 

Cattle deliver d by the Sheriff to the Tenant, | 
in Dower for Seiſin of Rent, ſhall. not be di- 
| Hrain'd for Arrears of Rent of the ſame Lands. 
40 E. 3. 22. 
Tarn brought on a Horſe for a Neighbour 
to weigh, cannet be diſtrain d, becauſe it was 
brought thither only for a ſpecial Intent. M. 39. 
40 Elis. in C. B. adjudg d · Vide Cro. Bl. 396. 
* 230. | 
any Thing that is in Cuſtod of the 1 

Jolle it o continues; as Thin Jifirained Da- 
mag -feaſant, Goods taken in 1 Sc. 

But by Stat. 8 Anne, Goods, £96, taken in 

Execution may be ſeiſed by the Landlord for 
« Rent, if only a Year due. And if any Te- 
© nant removes his Goods clandeſtinely, &e. the 
« Landlord may within five Days after ſeiſe, 
« c. and ſell. Proviſo, not to ſeiſe or take 

«© Goods, Sc. ſold bong fide for valuable Con- 
fideration before Seiſure made. 4 

But this Time of five Days is enlarg d to thirty 
"Da s by Stat. 11 Geo. 2. cap. 19. which ſeo cited 
in Part, above, Se. 4. 

By the Stat. Je Diſtrictione Seaccarii, 51 H. 3. 
none ſhall be diſtrain d by the Beaſts that Gain, 
i. e. manure his Land, nor by his Sheep, but 
until another Diſtreſs or Chattels ſufficient be 
found, (except for Damage-feaſant). which ex- 
tends; to all Diſtreſſes, as well at the Suit of the 
gs 9 2 duſt. 1333. But 


— 


the Cart. 1 Vent. 36. 0 Keb. 529, 595, 631. 
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But no Diſtreſo can be taken on the King's 


Lands while in his Poſſeſſion. 


% 


Nor can a covenable Diſtreſs be made of Ar- 
mour or Apparel, or Jewels, ſo long as there are 
athers ſufficient.. Nor of Sheep, Saddle-Horſes, 
Beaſts of the Plough, Poultry or Fiſh. 2 Inſt. 
133. ſed Quere. . | 
| Nor can two Diſtreſſes be taken for one and 
the ſame Rent. Cro, El. 13. Mo. 7. 3 

Except there were not ſufficient at the Time 
of firſt taking. Yide Lutw. 1536. | 

| Yer, by the Stat. 19. Car. 2. cap. J. where the 
Cattle, Ec, diſtrain'd are not of the full Value 
of the Arrears for which they are diftrain'd, the 
Party, his Executors and Adminiſtrators, may 
diſtrain again. 8 


— - = 


the Owner intire, and are not Feræ Natura, 
may be diſtrain d. 1 Roll. Abr. 667. 5 
As Money in a ſeal d Bag, 22 H. 4. 50. 1 Roll, 
A ho nie ite 

a Cart or Waggon full of Corn or 


80 ma 
Grain. Thid. 2 H. 4. 15. 2 Toft. 82. I Jo. 197. 


2 Mod. 61. hs qe SN 
Or a Horſe laden with Sheaves, Sc. 22 E. 
4. 59. | 
And other Goods may be diftrain'd beſides 
. 3: 7. 8 
Alſo if a Horſe be laden with Sheaves, it 
ſeems the Horſe only or Sheaves only may be 
diſtrain'd for Services. 1 Roll. Ar. 667. 


And tho' a Horſe with the Rider on him Horſe and 
cannot be diſtrain'd for Rent, yet it ſeems he Rider, He. 


may be Damage-feaſant, and may be lead to 
the Pound with the Rider on its Back. 1 Vent. 
36. 1 Sid. 440. 435 . 
80 Horſes. Cc. drawing a Cart loaden, may 
be ſevered from it, and diſtrain'd for Rent - ſer- 
vice. 1 Sid. 422, 440. | | = ht 
So tho' there be a Servant or other Perſon in 


Xe 


All ſuch Things of which a Replevin lies, What may bg 
and which may be known again, and reſtor'd to diltrain'd, 


Teet it has been held otherwiſe for Rent, tho" 

allow'd for Damage-feaſant. Vue Cro. El. 7. 8. 
Mar. 91. © F 8 

And tho' formerly one could not diftrain for 
Rents or Services, any Hay or looſe Corn in 
Heaps, or Stacks, or in the Straw, vide Fits. 
Avowry 189. 1 Roll. Abr. 667..1 5, 896. yet now 
by Stat. 2 V. & M. Any Perſon having any 


% Rent Artear due upon any Leaſe or Contract, 


may ſeiſe (or diſtrain) any Sheaves or Cocks 
* of Corn, or Corn looſe, or in the Straw, or 
* Hay in any Barn or Granary, or 1 


© Hovel, Stack or Rick, or otherwiſe, up 
* the Lands charg'd with ſuch Rent, lock 
up or detain the ſame, where found, Ws a Di- 


« ſtreſs replevied. Vide touching the Act, and 


that of 8 Ann, cap. 17. more at large, Poſs. 
Corn and other Fruits of the Earth were not 
diſtrainable until ſevered ; but now by Stat. 
11 Geo. 2. cap. 19. all Sorts of Corn and Graff, 
Hops, Roots, Fruits, Pulſe or other Product 
whatſoever, growing on the Premiſſes may be 
diſtrained for xo, 1 or Os. 
may cut, c. when ripe, and lay in a er 
- Place on the Premiſes; and if there 1 — 
proper Place there, then in any other Place, as 
near as may be, which he ſhall hire or procure, 
and in convenient Time appraiſe, Oc. towards 
Satisfaction of Rent, and Charges of Diſtreſs, 
Appraiſement and Sale. This Appraifement muſt 
be when the Goods are cured. Diſputes concern- 
ing the Expence of gathering in of Harveſts, 
Curing, Sc. will probably bring in a plentiful 
Harveſt to ſome Gentlemen of the Law. The 
Tenant is to have Notice of the Place where 
depofited, £9c. within a Week after; and if he 
| Pay or tender the Rent, and Coſts and Charges 
0 


re the Produce is ripe, cut or gathered, the 


Diſtreſs is to ceaſe. 


Wy en 


Chun. 9.6 ot Diſtreſſes; 


5 E © 7. vi. | Of Bree 2 


AP. Diftreſs of mote than the Value could not NotExceſive. 


faid exceſſive for the Expences of 
Kalbe of Parliament, becauſe the King was 
a Manner Party. 13 If a... Fitz. Avowry 239. 
2 Inſt. 107, 167: 
And no Diftreſs could be faid exceſſive that 
was taken for Homage or Fealty, becauſe of the 
high Eſteem thereof in Law. 29 / pl. 51. 
eFAp 50. 42 E. 26, n Feta 
So if one diſtrain four Horſes * a Cart fc 
2 5. Rent, this is not —— becauſe of mo 
5 they being all fixed to the Cart. 8 22 + 


4 3; 2 Vent. 183. 2 Inſt. 19 


15. 

£3 72 o tis ſaid of a Fold 25 Flock of 
i. e. here they are entire, and cannot 
ſeparated. | 29 E. 4. 3, 


But if 40 ſeveral Sheep are taken for : 75 2 cy 


16 Oxen oo, this is excollive, becau th 
are ſevetal. 41 E. 3. 26. 

So if two Oxen are taken for four Pait 9 
Gloves, or 20 Sheep are taken, ten for one air 
and ten for another, this is exceſſive. 29 . 
24. adjudgd. 

If = Lord diſtrain a Horſe or an Or for I 4 
if no other Diſtreſs were on the Land, it is Af 
exceſſive; but if Sheep or Swine, Sc. were there 
at the Time of taking, it is an exceſſive D Hate 
becauſe he might have taken a Beaſt of leſs Va 
lue. 2 Lust. 265. 


Note; By the Statute of Marlbridge mad Stat, N 
52 H. 3. cap. 4. Diſtre es mult be reaſonable, & Difrigione 
and not too great. And * Stat. De Diſtric- Scaccarii. 


tione Scaccarii, made 5 If the Lord take 
an unreaſonable Diſtreſs, an Action lies on ** 
Statute againſt him. 


But an Ind ictment or Information will not lie 
againſt him for tak ing ſuch unreaſonable Di- 
e, becauſe only a private Offence, See 


2 Caſe 


N YL . #4 os * 
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0 Ot Didreffes: Ctl r. 6.8. 


Caſe of the King and Ledginbam. 1 Mod. 51, 
s . 298. 1 Lev. 229. Ray. 205. 1 Vent. 104. 
4 Notice. I the Lord diſtrains for Rents or Services, 
3 | he need not give Notice to the Tenant for what 
he diſtrains; for the Tenant by Intendment of 
Law knows what is in Arrear for his Land. 
45 E. z. 9. . | 97707 
And ſo it is where the Lord diſtrains for an 
Amerciament in a Leet. Did. 
For Notice is not neceſſary, where the Matter 
is preſum'd to be known without it. 1 Salk; 457. 
be Bailiff that diſtrains, ought to give No- 
tice in whoſe Right it is. See Fro. Diff 78. 
But tho a Man diſtrain for one Thing, yet 
when he comes into a Court of Record, he may 
avow for another. Bro. Diſtreſi 62. 

What and how Notice ſhall be given before the 
Diſtreſs ſold, vide the Stat. 2 V. & M.'infra. 
lf the Lord or another diſtrain'd ſeveral Times 

| for Rent or Services where none in Arrear, the 
Ai dr S Tenant may by the Common Law have an A 
vent Difireſi. ſiſe de Sovent Diſtreſs, F. N. B. 178. F. But if 
he diftrain'd for Homage or Fealty fo often that 
the Tenant could not manure his Land, yet the 
Tenant could not have that Action. 4 Co. 8. 5. 

This Action lay at Common Lau, in which the 

Writ was general, and the Count ſpecial, and 5 

the Judgment therein was not that the Defen- 5 


dant ſhould recover Seiſin for that he had before, : 
but that he ſhould hold the Lands abſque Mul- a 
riplici Diſtrictione. 8 Co. 50. 4a. 7). | 

And it has been commonly held that two Di- g 


. ſtreſſes cannot be taken for one and the ſame 
Fallis & Cauſe; and fo is the Caſe of Wallis and Savil in 
Sa vil. Lutw. 153 5, Ec. in Treſpaſs, the Declaration 
wauas for taking his Cattle, Sc. ſuch a Day, and 

other Cattle the ſame Day; and a Plea in Bar 

by Demiſe of Part of a Rectory reſerving Rent, 
end that 20/. was in Arrear, Sc. and ſo juſtifies 
the firſt Taking for 15 J. and the latter for the 

Refidue 3 and on Demurrer thereto; Judgment 

was for the Phintif, . h 


| Becauſs 


Cb. r. 6:6. Ot -Diftrefes. ax © 


Becauſe the ſecond-Diftreſs was not lawful; for 
: pre cannot have two Diſtreſſes for one and the 

ame Rent, and it was his Folly he did not take 
2 ſufficient Diſtreſs at firſt. Yide Cro. El. 13. 


"Ms 852 3 e dee 
And the Reporter queries, whether the ſe- 
cond Diſtreſs iu that Caſe had been juſtifiable, 
though it had been pleaded, that at the Time of 
taking the firſt Diſtrefs there was, not a ſufficient 
Diſtreſs on the Land demijſed, and that the firſt 
Diſtreſs was but of ſuch a Value, Ec. 5 
But with Submiſſion to that, and ſome other 
late Judgments, I think they are ill founded, 
eſpecially ſince the Stat. 17 Car. 2. cap. ). which Stat. 17 Car, 
enacts, That where the Cattle diſtrain'd are 2. cp. 7. 
6 not of the full Value of the Arrears of Rent, 
* &c. for which they are diſtrain d, the Party, 
* his Executors and Adminiſtrators may diſtrain 
E again. | x : | 
And it is admitted in the Caſe of Faſper and Death. 
Eddows, Salk. 248. That where a Diftreſs dies, 
the Diſtrainer may diſtrain again, See 3 Cro. 
162. 2 Lev. 174. Cro. Car. 148. \ Toft 107. 
13 H. 4. 17. | | 
But per Holt, Ch. Juſt. If a Diſtreſs dies in 
Pound, the Action is reviv'd, for the Diſtreſs 
failed by the Act of GOD. Aliter where it 
eſcapes, unleſs it be made appear the Plaintiff Eſcape. 
was in no Default. Salk. 248. | 
Quære, Of a Diſtreſs reſcued, if the Diſtrainer Piſtreſs reſeo 
may diſtrain again. 8 
If a Diſtreſs be made of Goods or Cattle 
without Cauſe, the Owner may reſcue them be- 
fore they are impounded. Vide Co. Lit. 47. . 
Salk. 247. | 
But if a Diſtreſs taken without Cauſe. be im- 
pounded, the Owner cannot break the Pound, 
and take them our, becauſe they are in Cuſtody 
of the Law. [b14. N. Benl. 30. 1 And. 31. 
Yet if one takes Cattle as Damage-feaſant 
without Cauſe, and puts them in a Pound, and 
the Owner makes _— Suit, and finds the Doar 


*. „ & rg] 3 un- 


| Vie Em. 1577 to 181. 


Ok Dikteeſfes: Cb. 1. f. 6. 


unlock d, he may juftify the Taking out the 
Cattle in Parco Fratto. Co. Lit. 3). 5. F. N. B. 


100. Winch 8, 81. Falk. 247. 


But where one diſtrains my Cattle without 


Cauſe, yet a Stranger of his own Head cannot 


"reſcue them from him. 39 E. z. 33. 5. F. N. 5. 


102. E. | 
et if one diftrains my Cattle, together with 


the Cattle of 7. S. fans Cauſe, either J. C. or l 


may juſtify the Reſcue of all the Cattle. 39 E. 3. 


1 5 — Thorp. Vide 1 Roll. Abr. 613. ©. 


Commoner may diftrain a Stranger's Cat- 
tle, and avow ſhewing a Damage to himſelf, or 
have an Action on the Caſe ; if he can alledge 
any Damage to himfelf, as that he could not 
have his Common in tam amplo modo guam de- 
uit. 3 Lev. 14. | 


If a Commoner puts his Sheep into the Com- 
mon, and they, together with the Sheep of Z. 


who has no Right of Common there, are di- 


ſtrained Damage-feafant, and in one Flock chaſed: 
towards the Found, A. may ſtop them all, and 
drive them to a convenient Place to fever his 


Sheep from the Reſt, oh Fac. 568. 1 Roll. Rep. 
163. and faid by Dodr. he might drive all back 
into the Common again till ſevered. But Note, 
the Pleading therein was held ill, and therefore 
Judgment againſt him. | r 

| om coming to diftrain Damage-feafant, ſees 
the Beaſts in his Soil, but the Owner, on Pur- 
pole to prevent it, chaſes them out before they 
are taken, the Owner of the Soil cannot diftrain, 
or if he do, the Owner of the Beaſts may reſcye 
them ; for the Beaſts ought to be Damage-fea- 
ſant at the Time of the Diſtreſs. Co. Lit. 161. 
Where a Diftreſs taken in the King's Highwa 
for Services, Qc. may be reſcued, vide Co. Fl. 
510. and Stat. Marlh. cap. 15. 2 Nft. 131. 
1 And, 71, 72, e 


: 


And where Cattle muſt be Levant and Cou- 


chant befare. they can be diſtrain d for Rent. 
And 


\ 
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Ch.1. 6. 7. Ok Diftrefſes. 23 
And Note; by the Stat. 2 V M-Seff. 1. c. 5. Stat. 2 V. © 
upon any Pound- breach or Reſcue of Goods or M. | 
Celle diſtrain'd for Rent, the Party grieved in 
a ſpecial Action on the Caſe ſhall recover his 
treble Damages and Coſts, Vide paſt. ; 
See 5 Mod. 362. and Salk. 248. An Anchor, Goods privi- 
Sails and Cable of a Ship diftrain'd for Toll or leged. 
Nich and ibid. 250. That Goods deliver d 
to a Tradeſmen to be manufactured, are not di- 
ſtrainable for Rent; and 249. That Goods de- 
liver d to a common Carrier that carries them 
for Hire, are privileg d from a Diſtreſs whilſt 
in his Cuſtody. And ſo it ſeems of Goods in 
Poſſeſſion of a Stage-Coach Driver, if the Maſter 
takes a Hire for their Carriage. See Salk. Rep. 
282, 249, 250. | MPT 
But Note; in 5 Mod. 362. it is ſaid, and not 
deny'd, though many Things are privileged 
from a Diſtreſs, as a Horſe on which one rides, 


| RET BEE 10 Doe © BAR a © 


Smith's Shop, Cloaths at a Taylor's Shop, Ec. 

. becauſe not fit that the Rent of a Stranger 

| gp be paid with ſuch Things. Yet this muſſ 

8 be underſtood where there are not Goods ſuffi- 

, cient beſides to be diſtrain d. For, Si ſumma 

K Ind reguiritur non ex aliis exurgit, nec aranti- 

55 = Parcendum eſt. | Ga 

Se . * 4 . ; 

„ | SECT. vnn. Ve # Diftreſs is 10 

y _ , * 

n, JE that diſtrains any Things that have Life Im in 

1e H (as Cattle, Sc.) qught — put them in a in Pound , 

a- Pound Overt, that ſo the Owner may reſort to Overt, 

7: feed them ; for in that Caſe the Owner is to 

5 keep them at his Peril. Co. Lit. 47. b. 2 Iuſt. 

. 106. ' 5 ; A 

I. Yet the Diftrainer may put them in a Pound Or Covert. © ' 
Covert or Cloſe ; but then he ſhall keep them 

u- at his Peril, and yer ſhall not have any Satisfac- - 

ot. tion for his Trouble or Charge. isl. 

2 n | C4 A 
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6 Meg. 215. 
Stat. 2 V. & 


* 


Gogds, Sc. 


rat, Mark. 


Pk Diſtrefſes., Ch. r. 6. 7. 
A Pound Overt is a Pinfold made with Tim - 
ber or Stones, Oc. for ſuch Purpoſes; or tha 
Cloſe of him that diſtrains of a Stranger with 
his Conſent. A Pound Covert or Cloſe, is when 
Goods,  £9c. are impounded in a Houſe, Oc. 
Vide Co. Lit. 7. 4 W - 96M 
By the Common Law a Man who diſtrained 
was bound to remove his Diftreſs, if the Tenant's 
Intereſt continu'd, or elſe the Lord became a 
Treſpaſſer by his detaining Poſſeſſion of Part of 
the Jemiſed Premiſſes. But the Statute which 
made Corn in Sheaf, Oc. diſtrainable, enacted, 
That it might be ſecur'd upon the Land. 
And now by 11 Geo. 2. c. 19. Perſons taking 
Diſtreſs for Rent, may impound and ſecure the 
Diſtreſs in ſuch Place or Part of the Premifles as 
ſhall be moſt fit ; and Egreſs and Regreſs to view, | 
appraiſe, buy, carry off, Sc. are given by this 
Act, with like Remedy for Pound Breach and 
Reſcous, as in other Cales by former Statutes. 
And if a Man diſtrains dead Goods, as Uten- 
fils of a Houſe, or ſuch like, which may take 
Damage by Wet or Weather, c. he ought to 
impound them in a Houſe, or other Pound Co- 
vert or Cloſe : For if he impound them in 
Pound Overt he ſhall anſwer for them. Co. Tit. 
47. 3. SI 4 8 4 : 
Note; At Common Law a Man might have 
driven or carried a Diſtreſs whither he pleaſed, 
which was very miſchievous ; becauſe it Cattle 
were taken, the Owner was bound to find them 
and give them Suſtenance if impounded in 


Pound Overt ; and yet (being eſloined into an- 


other County) by Intendment of Law he could 
not tell where they were; and whether live or 
dead Goods, E9c. he could not tell where to have 
CREME TS 298. 208. 00 3207 2925 
And therefore by Stat. Mar/br. it is enacted, 
« That none ſhall cauſe a Niſtreſs to be driven 
« out of the County where taken, on Pain of 
« Fine and Ranſom, E9c. which Stat. was confirm- 
* ed by the Stat. of Weſtminſter. 2 Inft. 1 3 
» 7 with Avgt* ; e 


* 
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Ch. 1. 6. 7. Of Diſftreſſes. 'I5 2 
Ardby 189 2 P. G M. cap. 12. © No Diftrefs 1 & 2 P. - þ 
' ſhall he driven out of the Hundred, Rape, M. c. 12. - 
e Wapentake or Lathe where taken; exept to 
* a Pound Overt within the ſame Shire, not 
« above three Miles diſtant from the Place where 


N -A A 
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taken; and no Diſtreſs ſhall be impounded 
© jn ſeveral Places, whereby the Owner ſhall be 
* conftrained to ſue ſeveral Replevins, on Pain 
that every Perſon offending ſhall forfeit to the 
Party grieved 51, and treble Damages. | 
gut Note; He that will take Advantage of Ly 
© _ either of the ſaid Acts, ought to do it As of 
Action on the Statute, ſo as to entitle the Kin 
to a Fine; and cannot do it by Way of Treſpa 
on the Caſe, or a Plea in Bar, Sc. and a Driving 
into a City or Vill that is a County of itſel 
though within the ſame Country, is a Driving 
out of the County. Vide 3 Lev. 48. 2 Inft. 131, 
191. Golgsb. 100, 101.  Godb. 11. And if the 
Diſtreſs be impounded in ſeveral Liberties, it is 
an Offence within the Words, ſeveral Places, of 
the laſt Act. Yide Noy 52. Dyer 17). b. But 
where three Perſons diftrain a Flock of Sheep, 
and ſeverally impound them in three ſeveral 
Pounds, yet they ſhall forfeit but one five. 
"Pounds, and one treble Damages; as adjudged 
in Cro. El. 480. Mo. 453. Goldsb. 45. and Noy 
52. But in Noy 62. it is ſaid by Fenner, That 0 
if the Action be brought againſt them ſeverally, 
each of them ſhall pay five Pounds. Quere. 
And whether the Diſtreſs be of live Things 
on dead, they cannot be impounded in any Pound 
either Overt or Covert, above three Miles from 
the Place of Taking, and that within the ſame 
County, Co Lift g7-- dba 
If one takes a Horſe for a Diftreſs, and puts Horſe 
it in Pound Overt, and the Horſe leaps three ſtrangled. 
Times over the Pound, which is as high as it is 
uſed to be; wherefore he takes the Horſe and 
ties him with a Halter to a Poſt in the nd, 
where he ſtrangles himſelf, yet this will not =: 
75 | 5 We , 


2 


. 
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Hog eſcapes. | 


Ol Dittreſſes. Chi. 6:7 


. cuſe the Difeainer, but an Action of Treſpaſs 
lies raping, þ him. 2y Af. 64- 
If one takes à Cow far a Diſtreſs, he . 
milk her; for though ſhe be the better for it, 
yet he ought not to > good to the Qwner with- 
yy Conſent ; and if jt had periſhed for not 
Milking, c. ; IF the Diſtrainer may diſtrain 
ain, and ſo he is at no Damage Cone Vide 
Go. ac. 14). Telv. 96. Noy 119. 1 Roll. Abr. 
673, 879. Cro. El. 162. Cro. Car. 148. 2 Leon. 122 
One diſtrained à Hog . ſeaſant, gd Loy 
it in a common Pound, from whence it eſca 
and then brings Treſpaſs againſt the Owner 25 
the Damage done. But Holz Ch. Juſt. c. held 
it did not lie; for it was the Plaintiff's Fault to 


| pu the Hog in a Pound which could not hold 
m: Allo it is the Diftrainer's Pound (vide 


F. N. B. 100.) who might have. put him in any 
other Place, even in a Pound Covert, If a Di- 
ſtreſs dies in the Pound, the Action revives; for 
the Diſtreſs failed by the Act of GOD; but it 
is otherwiſe where it eſcapes, unleſs it be made 
pear the Plaintiff was in no Default; for his 
Default Pre Spe. not to intitle him to another Ac- 
Far ubject the Defendant to a double 
Puniſhment for the ſame Cauſe, vis. Loſs of bis 
Hog and this Action. Salk. Rep. 248. 
15 there be a Cuſtom in a Town, That if 4 
Butcher kill any Beaſt there, and ſells the Fleſh 
in the Market, = ſhall pay Two-pence for every 


Hides unnd. Hide, and that the Bailith may diſtrain the 


and that a Hide ſo diſtrain 


Hide, if denied: Admitting the Cuſtom good, 

d is well taken, yet 
the Bailiffs cannot tan the Hide to prevent its 
being rotten ; for the Cuſtom to diſtrain the 
Hide does not enable them to tan it, for the 


Property is 9guaſ? altered thereby, the Marke by 


which it may be known | again being taken away. 


ſo. that he cannot have it again, or replevy it in 
Kings Cro. El. 786. Vige 2 Rall. weeds $62- 


"I 
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Ch. 1. 6. 7. Of Diftrefſes, + 
It is indeed there faid by Pep ham, Phat in 
ſome Caſes a Man may meddle with and uſe a AN 
Diſtreſs, where it is for the Beneſit of the | 
Owner; as if one diftrains Armour, he | 
cauſe it to be ſcoured to avoid Ruſt; or if Raw "+ | + 
Sock, he may cauſe it to be fulled, Oc. but this 

ſeems not Law, as is evident from the Caſe of 

the Cow milk'd ſu#ra, And in 1 Vent. 37. is a 

Cafe cited by Tww1ſYen, where one diftrain'd a | 
Trunk for Rent, and being informed there were 
Things of Value in it, he cauſed it to he corded * 
to prevent 8 but for this Care, &c. he 

was adjudged a Treſpaſſer ab initio. 


It frequent! — mn that Landlords, o 5 
thoſe employe by them in taking Diſtreſſes, E 4 
fell into ſome Miſtake in the Management or 9 

Diſpoſal of them; and the Law conſtrued him 
upon the whole a Treſpaſſer ab initio. To 
remedy this Hardſhip, it was enacted by Stat. 
11 Geo. 2. cap. 19. That where Diſtreſs is made 
for Rent juſtly due, and any Irregularity or un- 
lawful Act ſhall be afterwards done by the Party 
diſtraining, or his Agents, the Diftreſs itſelf 
ſhall not therefore be deemed unlawful, nor the 
Party a Treſpaſſer ab initio; but the Party 
grieved may recover Satisfaction for the ſpecial 


— — - 


— * 


— — ge 


* 
— 
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Damage, and no more; provided that when the 
Plaintiff recovers, he ſhall have full Coſts of 
uit; but he is not to recover if Tender of, 
Amends has been made him before the Action 
brought; and in all ſuch Actions the General 
Iſſue may be pleaded, and double Cofts for De- 
fendant, Nonfait, £9c. ' fel 
If Turfs lie on a Common Damage-feaſant ; Turks burke. 
though for this a Commoner may diftrain them, 
yet he cannot burn them. T. ones 193. | | 
A Man cannot work a Diſtreſs, becauſe he Diftreſs 
has no Property therein, nor Poſſeſſion in Jure, worked. 
but only a bare Power by A& of Law to take 
it as a Pledge or Security, Cc. Owen 124. 
Dyer 280. . 5 22 2 


So 


2 - Of: Dilkrefſes. Ch. r. 6:7. 
Retorn' irre- Bg'if one has the Diſtreſs on a Return irre- 

Peg. plexiſable, yet he cannot work it; for the Judg- 
| went is to; remit it to the Pound, ibidem re- 
manſur”, c. Owen 124. | et) 

Withernam. + But Cattle taken upon a W/ithernam may be 
worked and [uſed ; as if they be Cows' he may 

milk them, or if Oxen or | Horſes, reaſonably 

work them; becauſe in that Caſe they are de- 

livered in Lieu of the Party's. own Cattle. Vide 


« 

Owen 46. 1 Leon. 20. 3 Leon. 235, 236. : 

Nut removed. Where a Diſtreſs cannot be removed, but muſt + 4 

14 be ſecured on the Land or Place where taken, 4 
13 ſee the Stat. 2 W. & M. Seff. 1. cap. 5. infra. 40 
Sale of Di- If a Lord takes a Diſtreſs for an Amercement js 

d ſtreſſes. in a Leet, he may impound or ſell it at his Plea- 10 
Arnercements. ſure. 8 Co. 41. 1 Rall. Rep. 36. Ny 13). Jr 

A Diſtreſs taken in a Court-Leet may be ſold. Ke 

Vide 3 H. J. 4. So a Diſtreſs taken 21 a Fine 8 

for not repairing Highways, may be ſold. Per F 

Stat. 13 Eliz. cap. 10. . 10 

Statute. Where a Statute ſays, That a Penalty ſhall 4 

1 | be levied by Diſtreſs, a Power to ſell is thereby * 
1 * alſo given without further Words. T. 7 0. 25. 40 
| But tho' the Words in Acts of Parliament (To 4 
1 Ve levied by Diſtreſs) imply a Sale, and give the 4 
i Officer diſtraining a Power to fell ; yet if ſuch F 
i" Officer ſells on Credit, when he might for ready 40 
bl Money, he is immediately chargeable to the 1 
| Party for whom the Diſtreſt is taken. 6 Mod. 83. 5 
N | By-Laws. | A Diftreſs and Sale for Breach of a By- Law is a 
W | ill, for a Corporation can only diſtrain for Breach « 
| of a By-Law, except there be alſo a Cuſtom to 6 


ſell. 3 Ten. 281. Co. Lit. 145. 
Alſo a Diſtreſs is taken but as a Pledge or 
Security for. another Thing due; and by the 
| Common Law, the Taking did not alter the Pro- 
| perty, and therefore the Party could not ſell it'; 
and ſuch Statutes as have enabled the Diſtrainer 
to ſell, Oc. do not extend to Diſtreſſes taken fox 


» . . 


Breach of By-Laws. 


* 


By 
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Chir. 6% Ol Dittrees. 2 2 
By the ſaid Stat. 2 W-& A. Sefſ. i. cap: 57it is How Goods, = 


enacted, That when any Goods or Chattels &c. are di- 

* ſhall be diſtrained for any Rent reſerved and ſtrainable for 

* due upon any Demiſe, Leaſe or Contract Rent, by: Stat, 

«* whatſoever, and the Tenant or Owner: of the * V. & NM. 

% Goods ſc diſtrain'd ſnall not within five Days  & © 

* next after ſuch” Diſtreſs taken, and Notice Notice to be, 

thereof, with the Cauſe of ſuch. Taking, left Hab. 207. 

„e at the chief Manſion-Houſe, or other moſt L.. 114, 

©: notorious Place upon the Premiſſes, charged 5 

& with the Rent diſtrained for, replevy the ; 

* ſame with ſufficient Security to be given to 5 

the Sheriff, according to Law; then after 

* ſuch Diftreſs, and Notice as aforeſaid, and Ex- 

< piration of five Days, the Perſon diſtraining 

„ ſhall and may, with the Sheriff, or Under When and 

„Sheriff of the County, or the Conſtable of how to be 

* the Hundred, Pariſh or Place where ſuch Di- ſolcc. 

* ſtreſs ſhall be taken, (and who are thereby 

* commanded to be aiding and aſſiſting therein) 

cauſe the Goods and Chattels ſo diſtrained to 

be appraiſed by two ſworn Appraiſers (whom After Ap- 

<« ſuch Sheri, Under-Sheriff or Conſtable, are Fr 

thereby impowered to ſwear to appraiſe the 09. 

ſame according to the beſt of their Under- 

* ſtanding) and after ſuch Appraiſement made, 

may lawfully fell the Goods and Chattels fo. 

*.:diftrained for the beſt Price can be gotten, 

towards Satisfaction of the Rent for which 

* they ſhall be diſtrained, and of the Charges 

* of ſuch Diſtreſs, Appraiſement- and. Sale, 

leaving the Overplus in the Hands of the 

Sheriff, Under-Sheriff, or Conſtable, for the 

„ Owner's Uſe. | | | | 
* And, That it may be lawful for any Per- May diſtrain 

* ſon having Rent due upon any ſuch Demiſe, Corn in 

« Leaſe or Contract, as aforeſaid, to ſeiſe and Sheaves, or in 

* ſecure any Sheaves, or Cocks of Corn, or Corn the Straw, or 

* looſe, or in the Straw; or Hay lying and — 4 

being in any Barn or Granary, or upon any 2 

„ Hovel, Stack or Rick, or otherwiſe upon any --. | 

part of the Land charged with ſuch Diftre(s ; 


+ . and 
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« and to lock and detiin' the ſame in the Place 


« where the fame ſhall be found, for or in the 


« Name of a Diſtreſs, until the ſame ſhall be re- 1 


« plevidd upon ſuch Security as aforeſaid: Net 


4 as aforeſaid; be: not rembved by the Perfons 
«< diftraining to the Damage the Qwner 
thereof, out of the Place where the ſame. ſhall 
be found and ſeiſed, but be kept there as im- 


„ Replying within the Time aforeſaid. _ + 
- © And, That upon any . Pound-breach : or 


. ©, Reſcous of Goods or Chattels diſtrain'd for 


« Rent, the Perſon: grieved [ſhall have a ſpecial 
Action on the Cate for the Wrong thereby 
© ſuſtained, and recover treble Damages and 
“ Coſts of Suit againſt the er or Offer 
© ders; in any fuch Reſcous: and Pound breach; 
4 any or either of them, or againſt the Owner 
* or Owners: of the Goods diſtrained, in Caſe 
e the ſame be afterwards found to come to his 


„ Uſe or Poſſeſſion. N 8 


« Provided; That in Caſe any ſuch Diſizeſs 


aud Sale as aforeſaid, ſhall be made by Vigtue 
© or Colour of this Act, for Rent pretended to 


be in Arrear and due, whereas in Truth no 


Penalty if not. 


\ 


© Rent is aFear or due to the Perſon diftrain- 


ing, or to him, or thoſe in whoſe Name of 


Names, or Right, ſuch Diftreſs ſhall be 
«© taken as aforeſaid : That then the Owner of 
© ſuch: Goods and Chattels diſtrained and ſold 
© as aforeſaid, his Executors and Adminiſtrators; 
„ ſhall and may, by Action of Trefpals;; or on 
* the Caſe, to be brought againſt the Perſon 


©. or Perfons ſo diſtraining, any, or either of 


« them, his or their Executors And Admini- 
« ſtrators, recover double the Value of the 
«© Goods diſtrained and fold, together with-fult 
« Cofts of Suit. AT. 


And Nore, by the Stat. 8 Amne, cap. 17. No 
© Goods or Chattels taken in Execution, * 
ERS: 1 | 0 


— — 


u be remoy'd from the Place where taken, be- 
fore the Landlord 


Ch. 1. C %? Ot Difttelles. 


bo aid his Rent, if 0 
« one Year due. we 1 


& And if any nat remove his Goods, 
« 15 clandetnely, 6 ie and 0 [he fins . may 
> vithin five my ile | the 
*© Rent arrear. * 


4 eee nor 20 Tee ey dhe Gene fe 124: 
« bona Bae, or 2 ane Conũideration before * 


«- ſueh Seifute- made. See above Self. 4. in this 
4 Chapter, the Stat. 11 Ce. 2 

Aud Goods ſeiſod or diſtramed by Virtus 
of this Act are made liable to Sales, and the 
Money to be diſtributed as the AE SW: At, 
* (fupra) direfs. 


© And where Tenants pur auter vie, — 


Leſſees for Years, er at Will, hold over, aſter 


their Leaſes or Terms expired, the Landlord 
* 4 may diſtrain after ſuch Expiration, . if within. 


«fix Kalendar Months, and during the Land- 
< lors Intereſt, and the Tenant's Poſfeffion, 
“See the Stat. above, ScB. 2. in this Chapter. _ 

„Nothing in this Act to prejudice the * 
* of the Crown, in lovyitg, I 
* ſeifing of Nebts. 


See the opere Sentier elativg & Diftreſſes, 
viz. De Diftriftione Sraccarit, 4 H. 3. Mar 
bridge, 52 H. 3. cap. 1, 2, 3, 4, & 15. Weſt. 1. 


3 Ed. r. cap. 16, 17. Weſim. 2. 13 Ed. 1. cap 


36, 37, Articuli Cleri. 9 Ed. 2. cap. 9. 1 
2 P.& M. 5 12. And the faid Statutes 2 WW. 
& M. Seſſ. 1. cap. 5. & 8 Anne, cap. 17. 

See alſo the Statutes relating to Avowries, 20- 
fea, at the Eng of that Title. 

Nore ; If the Landlord lives at a Diſtance 
from his Tenant, or: doth not care for the 
Trouble of diſtraining himſelf, he may impower 
another Perſon to do 1 itin the following Form. | 


* * 
Tho 
* 


by tl: 


Wenn IT I " x 
N 7 * © E » © * * * 
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. 


89 „ 444 
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4 By * © 
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This Form K Now all Men. by theſe Preſents, That I 
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muſt be wrote Thomas Browne of London, Gent, do bere- 
on Paper, by authorize 2— appoint Samuel South of, &c. 
with a treble 20 ;ake any Person or Perſons to his Aliſtauce; 
Six penn 4 enter into the Houſe: of Charles Daniel, in, 
Stamp on it. & c. and there make a Diſtreſs of all ſuch. Goods: 
: and Chattels as are in aud upon the Premiſes, 
or any Part thereof, fur tarenty Pounds, for one 
Half Year's Rent due to me the ſaid Thomas 
Browne at Lady-day laſt. And after the ſaid 
niet dorþ not within the Time limited by the Act 


4 of Parliament for that Purpoſe made, pay the 


ſaid Rent, or replevy the ſaid Goods; then. and 
in ſuch Caſe I do hereby authorize y the ſaid 
Samuel South 10 cauſe the ſuid Goods. to be ap- 
praiſed, and according to ſuch" Appraiſement- to 
male Sale thereof to any Perſon. or Perſons as 
will buy. the ſame ; and to aiſpoſe of the ey 
ariſing by the Sale, in ſuch Manner: as. by the 
ſaid Statute is directed: And for your ſo doing 
tbis ſball I your . fuſſicient Marrant. Witneſs 
my Hand and Seal thigghirteenth Day of April 
SE dE ABCS BL: 4 
Yo ee ; Thomas Browne, 
Wimneſſes,.. 8 
: WW 2 * e en HS HERS ; 
C. D. 5 | 2 2 * Nj K 


* 
33 


For the Time When you enter the Houſe the 


| whenyou may Whoſe Goods you are to ſeiſe, it Will be proper 


diſtrain, ſee to take hold on a Chair, or any other of the 
antea, Sec. 3. Goods of the ſaid Tenant, and ſay, You diſtra in 
| * * this and the Reſt of the Goods in this Houſe for 
| ſo much Rent due to Mr. Thomas Browne at 
. Lady-aay laſt ; and then + wg to take an In- 
ventory of the Goads as follows: es 
1 7 


cu er Ditims: 


— 
— — — 93 


* — Moe + 


2 


Form an Invent ibe Goods , 
24. in wa 227 Charles —1 
wed 1s 5 of | 


In the Parlour. 


Sia Tencber Bosen Chairs, w 
not- Tree Frames. ; 
| One Mahogony Dining-Table. 
One large Pier Looking-Glaſs and 5 | 
two Sconces in lacquered Frames. 
| A Stove-Grate, : Steel-Fender, Ge. 


la che Diatag Mees 


Six Chairs, So. 


Advantage if he can pay his Rent in Arrear, or een his Goods, &'e, J 
| before the five Days are expired. | | x — 


After the Inventory is taken, then the Notice 


of the Diſtreſs muſt left in Nin B A with the == | 
Tenant, or ſome of his may in b e | 


before Witneſs. $ ; 8 


i Notice 40 Diſtreſs to be delivered te 6. 

| nant, a Copy of which | ſhould be kept 
either by the Landlord or Perſon making 
the Diſtreſs, 


95 
12 Ar Charles Daniel, 
* 


. Notice, That I have this Day ſeiſe 
and diſtrained the * Goods and Chaitels in Or Cattle 3 
the above Inventory particularly mentioned | (by that is to fay,” 
Virtue of an Authority for that Purpoſe from fix Ouen, G.. 
Mr. Thomas Browne your Landlord) for. one Þ> " * +; 
Fairfield in the Pariſh of F. in the County of S. and impounded the - 
| ſame'\in the publick Pound of the faid Pariſh, Oc. I * 
* Parentheſis to be left out when the Landlord diftrains himſelf, - 
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' the Behalf of the ſaid Thomas Browne, 
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ot Diſipelſes, Chir. 7%, 


Half Tear's Rent due and in arrear to me (or 


to the ſaid Thomas Browne) on Lady-day laſts 
for a Houſe, &c. in and have ſecures 
the ſaid Goods and Chattels in the Dining-Room 
one Pair of Stairs in the ſaid Houſe ; and bat 
unleſt you pay the ſaid Rent and Charges of 
Bib, or Aue the ſaid Goods and Chattels 
evithin five Days from the Date they 


will be fold according io Law. Dated this 13th 
Day of April 1745. 257 Fa 


Tours, 280 | 
Charlies White. . 


Or if the Landlord, 
| T howas Browne. 


A true Copy of the above Inventory and No- 
tice was this 13th Day of April 1745. delivered 
ꝛo the above-mentioned Charles Daniel in the 


Prefence of us ; 
| ot Exw. Ford. 


To prevent any Diſputes afterwards betwe 

*. and Tenn, the Tenant Le, ban 
his Conſent for a Perſon to ſtay in Poſſeſſion, to 
be written under that Copy of the Inventory and 
7 which the Landlord keeps for his own 


Ls 
- 


4 # 


The Tenant's Conſent for a Perſon to ſtay in 3 


Poſſeſſion, . 


MN. Thames Browne this 30h Day of April 
Hl M e 


Cbattels mentioned in the above In HO; 75 


the Arrears of Rent due from me to him, as. 
the Title to the ſaid Inventory is likewiſe men- 
rioned, I do hereby Confent that John 8 

all - 
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- this igch Day of April 1333. 


Ge. Hall, 5 Appraiſers. | 
D 2 | In | 
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Ch. 1. f. 7. Ok Didrelles. 


8 


ſtay and continue in the _ Poſſeſſion | | 7 id | 


er 


-Goods and Chaitels diftra infleg 
7 yp ſecured on the Premiſes, until 
have paid the Arrears of 

have replevied the ſaid Goods and Chattels, or 
until the five Days limited for doi 
be expired; and tbe ſaid Goods and C s, &c. 
be appraiſed and ſold according to the ſaid Notice 
in theſe Bebalfs to me given, whichſoever of 


them ſhall firſt happen; as Witneſs my Hand 
this 13th Day of April 1745. n 


nm ' Charles Daniel. 
Ed. Ford, | 5 


Seo. Hall. 


© If the Rent be not paid, nor the Goods re- 


. within the five Days of Notice, then 


ch of the Goods and Chattels may be a 
raiſed and ſold as will be ſufficjent to pay t 
Rent in Arrear and Charge of the Diltrets, Oc. 


The Appraiſcr's Oath, to be adminiftred by 


U fball well and er mains and approif 
Te an and Chattels of Charles Daniel 


taken in Diſtreſi, and in the Inventory now 


Heron you particularly mentioned, according to 
the beſt of your Skill aud Underſtanding. 


8o help you God. 


5 We whoſe Names are uaderwritten do Valus 
all the Goods in this Inventory at thirty 
Douods ten Shillings; as-Witneſs our Hands 
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The Defini- 
tion and Deri- - 


vation. 


Of Replevins by Crit. Ch. 2. h. 1. 


a ; Tales. alia 
. a , I N y "7M + x 
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In the former Editions of this Treatiſe, Re- 


plevins being improperly placed before Diſtreſſes, 
'the Introduction was called Section the Firſt ; 
therefore to preſerve the Sections in the ſame 


Order (they being often referred to one another ) 
is the Reaſon why the following is called Section 


| he Second. 


CHAT: I 
SECT. I. Of Replevins by Writ. 


THIS Writ is brought to have Goods. or 
Cattle, or other Things which have been 
diſtrained, either for Rent or any other Cauſe, 


returned or re-delivered, upon Security given to 


roſecute the Writ, and return the Goods, E9c. 
if the Diſtraining ſhall be adjudged lawful ; and 
it is called a Replevin from the Word Reple- 
giari therein, which fignifies a Re-delivery, or 


returning back to the Owner, upon Pledges or 


Security given : For thereby the Sheriff is com- 
manded to deliver back to the Plaintiff, ' u 

Pledges found, his Goods or Cattle ſo diſtrained, 
or his Ox, or his Hive of Been. 
Note; Live Things are to be placed before 
Dead, if the Writ conſiſts of both, and where 
more than one live Beaſt is diſtrained, the Writ 
ſays, Averia ſua generally. And when more 
than one dead Beaſt or other Things are diſtrain- 
ed, it ſays, Bona & Catalla ſua. But when only 


one Beaſt or other Thing is diſtrained, the Writ 


muſt particularly. expreſs what it is; 2u0ddam 
Jumentum ſuum; or quoddam Rete ſuum, Ec, 
Vide Reg. Brev. 81. Doct. Pl. 314 F. N. B. 
68, Alſo if the Writ be Averia, and the Count 
is de Bonis & Catallis, it is not good, — 
- : | the 
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Ch.2. 6.2. Ok Replevins by Writ, ._ 35 
the Count is larger than the Writ. 2 H. 4. 25. | -- 
Jide 3 Keb. 611. | FFB 3 | . 
This Writ is an Original ifluing out of Chan- Nature of the 
cery, and is Vicontiel and x Juſticies in its Na- Writ 
ture, impowering the Sheriff to do Juſtice there- 
on; as appears by the Words therein, Er eum 
inde juſte deduci facias, Sc. and therefore it is 
not returnable. 2 1ſt. 139, 140. + Yet the Pro- Not return- 
ceedings thereon are removable into the King's able, but re- 
Bench or Common Pleas, by a Pone, brought movable by 
either by the Plaintiff or Defendant ; but the Pre, and 
Defendant muſt aſſign the Cauſe of Removal in w. 
the Pone, though the Plaintiff himſelf may re- 
move it without Cauſe. Vide F. N. B. 69, 10. 
2 Inſt. 339, 340. | | 2 
And this Writ of Replevin lies for any Perſon Its Uſe ard 
whoſe Cattle or Goods, Ac. are diſtrained, upon Effect. 
his giving Security or Pledges to the Sheriff, that 
he will purſue the Action, and return the Goods 
or Cattle, c. again, if the Diſtraining be ad- 
judged lawful: And if he does not — * it ac- 
cordingly, or if the Diſtraining be Gard lawful, 
then the Defendant, commonly called the Avow- 
ant, i. e. he who avows or juſtifies the Taking of 
the Diſtreſs, ſhall have the Goods or Cattle, c. 
he ſo diftrained, returned to him again, by a 
Writ called De Retorno Habendo. Vide oſt. 
Ch. 3. Sect. 6. | x. ok 
But if the Cattle or Goods diſtrained are not Alias and Plus 
taken by the Sheriff upon the firſt Writ of Re- ies Replevin, 
plevin, the Plaintiff may have an Alias, and af- PE 
ter that a Pluries Replevin, vel Cauſam nobis 
Significes ; the Alias being verbatim as the firſt 
Writ, only adding, as ve formerly commgnded 
you, after, we command you. Neither of which 
Writs are made returnable at a Day. But the 
Pluries, beſides the Word Pluries inſtead of 
Alias i returnable on a Day certain, and has 
the Qauſe, or ſigniſy to us the Cauſe, therein 
inſerted after, as it is ſaid, viz. or ſigniſy to us 
ihe Cauſe why you would: not, or could not exe- 
D 3 oute 
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Gage Deli- 
verance. 


Uncare detent 
in Iſſue and 
Trial, &c. 


5 Retorno Ha- 


bends. 


might not plead thereupon, it would be a great 
Mit: 


of g Sd 9 * * 
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Of Replevins by CUrft. Cb. 2. 6. 2. 
cute our Command formerly thereupon to you di- 


rectea, &c. Vide Regiſt. Brev. 8 1. 


In a Replevin by Writ, if the Proceſs continue 


until a Pluries iflue out of Chancery, and the 
Sheriff returns thereupon in C. S. That the De- 
fendant claims Property, although no Day is ex- 
preſly given by this Writ to the Parties, bat to 
the Sheriff only, to excuſe his Contempt for nor 
ſerving the Proceſs before; yet upon the Return 
of this Writ, the Parties may appear and plead, 
vis. The Plaintiff may declare, and the De- 
fendant may plead to it, and it ſhall not be er- 
roneous ; for there is no other Writ to be ferved 
after this Writ ; and therefore if the Parties 


hief. 80 if the Pluries be returned Tres 
Mich, and nothing is done till Paſehe after- 
wards; yet at this Term the Parties may appeat 


Vide poſt. 

And if on the Pluries Replevin the Sheriff re- 
turn, That the Cattle are eloigned to Places 10 
me not known, ſo that I could not deliver them 10 
the Plaintiff, then the Plaintiff in the Replevin 
may have a Capias in Withernam,' which com- 
mands the Sheriff to take the Cattle or Goods of 


es" the Defendant, and detain them till the Cattle 
or Goods diſtrain'd are reſtored to the Plaintiff. 


And if a Nihil be returned on the firſt Wirber- 


nam, then an Alias and Pluries Mitbernam fhall 


iſſue; and if theſe are allo return'd Nihil, then 
follows an Exigent. 

| Yet on the Return of the Exigent againſt the 
Defendant in Replevin he may gage Deliverance, 
z, e. find Pledges to make Deliverance of the 
Cattle diſtrained, if found againſt him: And if 
the Plaintiff ſhall declare upon an Uncore de. 
tent, and go to Trial on the Right of the Cauſe 
of Diſtraining, if it be found for the Plaintiff, 
he ſhall recover his Coſts and Damages; and if 


found for the Defendant, he ſhall have a Rerorno 
But 


Habendo. | 


and plead if they will. 1 Roll. Abr. 485. F. 581. 


A aA moo; ac is t. ct 
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Ch.2. 6.2. Of Replevins by Writ. 39 

But if upon the Premiſſes aforeſaid the Defen- Defendant's - = 
dant appears, then no Withernam lies, but he Appearance. 
ſhall gage Deliverance, or be committed: And pjainig, | 
the Plaintiff ſhall Count on an Untore detent”, and Count, toe. 
if found for the Plaintiff, that the Cattle or | 
Goods are not delivered, he ſhall recovet the 
Value and Coſts and Damages; and if found for | 4 

the Defendant, he ſhall have his Coſts and Da- 580 | 
mages, and a Retorno Habendo. 1 Brow#l. 168. 

nd though the Writ in Replevin may be ge- Declaration 
neral ut ſupra, yet the Count or Declaration there- in Replevin 
upon muſt be certain and particular, in eral to be certain, 
forth the Numbers, Kinds and Qualities of the Ve. 
Cattle or Things diſtrained; for otherwiſe the 
Sheriff cannot tell how to make the Deliverance © 
ok the ſame. | | 

Alſo in a Declaration in Replevin for _ 
of Cattle, if you do not name the Place wher 
taken, the Declaration is naught, by Reaſon of 
the Uncertainty. Hob. 16. Vide 2 H. 6.14; 35H. 

6. 40. 1 Sid. 10, 20. | 

It is alſo ſaid, That the Sheriff's Delivery 
muſt be according to the Writ, (i. e. where the 
Species, Kinds or Qualities are therein expreſs'd) 
as where the Writ is for Ewes, the Sheriff can- 
not deliver Wethers, or if it be for black Horſes, 
he cannot deliver white. And that he is ſubject 
to an Action of the Caſe, if he miſtakes or errs 
herein, Alleyn 33. ey . 5 

Yet ſome Books ſay, It is ſufficient if the Count So of an A- 
or Declaration in Replevin be certain to a general vowry. 
Intent, and needs not a particular Deſcription of 
the Goods or Cattle diſtrained ; for that ſuch Eb 
22 Certainty is to be ſhewn on the De- 

ndant's Part in his Avowry, which requires a 
greater Certainty than the Count does; for the 
Avowry in Replevins is in the Nature of a De- 
claration. y Rep. 25. 1 Show. 170. 

But if the Count or the Avowry, or both be Certainty in- 
-uncertain in deſcribing the Kinds and Qualities quired on a 
of the Cattle, Sc. the Sheriff may on a Rezorno Reterno Ha- 
Halendo inquire into thoſe Particulars, and re- %. 
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Ok Replevins by Writ. Ch. 2. 6.2. 
turn the ſame accordingly. . x Zeon, 153. Vide 
Show. 99. | | 
And note; A Retorno Habendo ſhall be a- 
warded in every Caſe, where it appears the De- 
fendapt was in Poſſeſſion of the Cattle, if they 
are delivered on the Replevin. Cro. Zac. 519. 
What is a good Return in a Replevin or Retorno 
| Habendo, vide 2 Leon. 6y. | 
Return there- - And if upon the Retorno Habendo the Defen- 
of. diuant cannot have the Cattle, £9c. returned again; 
aldl'bãzds where the Sheriff returns thereupon, they are 
Mertua. dead, £9c, the Defendant may then have a Sire 
s Facias againſt the Pledges of the Plaintiff; and 
if a Nihil be returned thereupon, he may then 
Scire Facias. have a Scire Facias againſt the Sheriff himſelf, 
| for Default of Pledges; for inſufficient Pledges 
Pledges. are no Pledges in Law. Co. Lit. 145. 1 Brownl. 
1.868. Vide infra of Pleages. I 
Sheriff's Re- If the Sheriff return a Fugavit into another 
turn. County, or that he cannot have the View, or. 
eloigned to Places unknown, or that the Bailiff of 
the Liberty has returned either an Elongate, or 
1 | that they are impounded within the ReQory of 
KS | S. it is ſaid in all theſe Caſes a Withernam ſhall 
be awarded. F. N. F. 68. G. 69, A. And after 
this, three Capias's and an Exigent. 5 E. 4. 18. 43. 
= fer Danby. EI | 
= In a Writ of Replevin for Beaſts, Sc. the She- 
——  Delibrrarife- riff muſt either return a Deliberart ſeci, or ſome- 


2 | thing in Excuſe thereaf, as Elongara, or that no 
Elorgata, Ce. Body came to ſhew him the Cattle. 1 Zur. 581. 
But he cannot return they were not taken, for 
that goes 'to the Paint of the Writ, which the 
Defendant is to falſify (or traverſe) and not the 
Sheriff. id. 2 
1 Plea of Nox And the Defendant is not concluded by the 
. Return of Elongata to plead Non cepit, becauſe 
= ſuch Return was neceſſary, and the Sheriff could 
not avoid it. id. "LH 
And as for that Reaſon no Action lies againſt 
the Sheriff for a falſe Return of Elongata, where 
he cannot make Deliverance ; ſo the Defendant is 
| not 
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Ch. 2. 6.3. Of Replevins by Plaint. 1 
not concluded thereby to plead Non cepit to te 
Action, for he cannot falſify the Return. 1 Tut. | . 


. 
; And after Elongata and Withernam, if the De- 
fendant pleads Non cepit, he ſhall have his Cat- 5 
tle again; and ſo he ſhall where he claims Pro- Claim of Fro- 


rty ; for where the Taking or the Property is perty. £ : 
15 veſlion, it is reaſonable 4 ſhould have his _ 
Goods again during the Diſpute. Tbid. 2 1 N 


Note; The Plaintiff, i. e. he that brings the 
Replevin, muſt have the Property of the Goods 
or Cattle in him at the Time of the Taking or 


Diſtreſs made, if he will maintain his Replevin: 5 

For if the Defendant pleads it in a Stranger, and Pleaded in a 4 
it be found accordingly, he ſhall have a Return Stranger, 4 
without any Suggeſtion in Nature of an Avowry. 4 
And ſeeing it appears by the Verdict the Plaintiff _ 


has no Property, it ſhall be adjudged againſt + 
him. 2 Lev. 92. 

And note; Property in a Stranger may be plead- In Bar or A- 
ed either in Bar or in Abatement. Salk. 94. batement. 

Alſo a Plea in Abatement in Replevin (except 
that of Property) muſt ſuggeſt Matter for a Re- 
turn; yet ſuch Matter is not traverſable. id. 

; 93» 94. 

So Priſel in auter lieu pleaded muſt make a 

75 eſtion or Avowry pro Retorno Habendo. 
bid. 94. 

Note alſo, A Writ of ſecond Deliverance is a Second Deli- 
Superſedeas to the Retorno Habendo, but not to verance. 
the Inquiry of Damages. bid. 95. 3 Keb.666. 

Touching ſecond Deliverances, vide poſt. & 

2 Leon. 49, 174. 3 Leon. 235. 3 Keb. 3 r, 66, 76. 
Touching Withernams, vide poſt. & 1 Leon, Withernem. 


220. 2 Leon. 174. 3 Leon, 235, 236. 2 Keb. 5 50. 
Salk. 581, 582. | 


S ECT. III. Of Replevins by Plaint. 


2 of Replevins by Writ; we Replevins by 
I now come to Replevins by Plaint in the Plaint. 
County. Court before the Sheriff, Ec. for Goods 


and 
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Of Replevins by Plalnt. Ch. 2. 6.3. | 
and Cattle, c. may be replevied two Ways, 
US. N l 

r. By Writ ut ſupra, which is by the CO m-- 


men 8 CE EE | 5 - 
2. By Plaint ut infra, which is appointed by 
the Statute of Marlbridge, 52 H. z. c. 224. 
By that Statute the Sheriff ex officio may with- 
out any Writ deliver the Cattle ſo diſtrained, up- 
In the Ceunty 


- on a Suit or Plaint before him in the County- 
Court, which is the more ſpeedy Way for having 
the Cattle, £9c. returned to the Owner, and there- 
fore is — uſual. : a ww | p 
Stat. Mars, For by that Statute it is provided, at if an) 
2 HBeaſts be taken and *rongfully with-holden, 
the Sheriff, upon Complaint to him made 
e thereof, may deliver them without Let or 
„ Gainſaying of him that took them, if they 
« were taken out of Liberties; but if taken with- 
„ in any Liberties, and the Bailiffs thereof will 
not deliver them, then the Sheriff upon ſuch 
5 % Bailiff's Default ſhall deliver them. 
 Miſchies Now the Miſchiefs before this Statute were, 
thereby re- Firſt, When a Man's Beaſts or other Goods were 
medied. diftrained or impounded, the Owner had no Re- 
medy but by Writ of Replevin, whereby they 
were long detained from him. Secondly, When 
they were diſtrained and impounded in a Liberty 
that had Return of Writs, the Sheriff was driven 
to make a Warrant to the Bailiff thereof to make 
—_ . . Deliverance, which wrought a longer Delay, &c. 
Diftreſſes how For at Common Law the Sheriff could nor enter 
replevied. into the Liberty in that Caſe. And Thiraly, 
When the Diſtreſs was taken without a Liberty, 
but impounded within. All which Miſchiefs are 
hereby remedied. See 2 Inſt. 139, 
In Liberties. And where the Diſtreſs is taken extra Liber- 
_ rates, and impounded within, the Sheriff upon 
Plaint made, may preſently enter and make De- 
liverance without any Precept to the Bailiff of 
Vit poi, the Liberty. 2 Igſt. 149. | Is © 
. + - Alfo by Virtue of this Statute, The Sheriff 
may on a Plaint made to him (without Writ) 
either 
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: Ch.2. 6.3. Ok Repleving by Plaint. 


either by Parol or by P 
liff to deliver, i. e. — a Replevin of the Beaſto, 
e. and may take a Plaint out of the County- 


(which he ought to enter at the next County- 
Court) for it would be inconvenient, and againſt 
the Scope of the AR, if the Plaintiff ſhould tarry 
for his till the Court be held, which is only 
from Month to Month. Thid. 139. 
And for Neceſſity the Sheriff may take and Plaint entered. 
enter a Plaint before himſelf, and make Replevin 
thereon, and after return it into the County- 
Court, that ſo the Cattle may not periſh. x Keb. 


205. | | . > 
And if J. S. be Sheriff, and a Diſtreſs is taken Sheriff Defen- 

by him, the Writ or Plaint ſhall be in the Com- dant. 

mon Form, vis. which J. S. took, and not which | 

you yourſelf took. And the Sheriff himſelf ought 

to make Deliverance of the Beafts he has di- 


If the Beaſts ate impounded in a Caſtle or 

Houſe, the Sheriff may break it and make Re- 

plevin, and cannot return he was reſiſted ; for he 
may take the Pofſs Comitatus in fach Caſes. Poe cam &e, 
2 105, 194. | ey 

_ _ $6 if they are impounded in a Place ineloſed, 278 
which has a Gate open, and as he comes to 
make Replevin, the Party ſtands at the Gate to 

ſhoot him, or he is otherwiſe there oppoſed, he 
may break the Cloſe, and enter in any other 

Place to make the Replevin. See 2 Noll. Abr. 
565. J. 20 H. 6. 30. * 15 
. And for the greater Eaſe in bringing Reple- Stat. 1 & 2 
vins, it is provided by Statute 1 & + Ph. & Pb. & M, 
Mar. c 12. C. 8. That the Sheriff ſhall at the 
firſt County-Day, or within two Months after he 
receives his Patent, depute and proclaim in the 
Shire-Town, four Deputies not dwelling above Four Depu- 
twelve Miles from one another, who are to make ties. 
Replevins and Deliverance of Diftrefles, in ſuch 
Manner as the Sheriff himſelf ought to do. And 


8 


the 


43 
Precept, command his Bai- By Parol. | 


Court, and make a Replevin preſently thereupon = 4 
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the Sheriff may hold Plea thereof, and determin 
the ſame in the County-Court. ä 
When any Cattle, Oc. are diſtrained for Rent 
or Damage-feaſant, or for any other Cauſe, the 
Owner muſt go to the County-Clerk (or to ſome 
one of the Deputies appointed by the Sheriff.ac- 
cording to the Statute of Ph. & Mar. for the 
granting of Replevins) to have a Precept in Re- 
ievin to retake the Goods or Cattle ſo diſtrained. 
he Form of which Precept, with an Entry of 


a Plaint in ſuch Replevin, vide Compleat Sheriff 


78. | 8 . 

When ſuch a Replevin is granted, there ought 
to be a Bond taken of him to whom it is granted, 
or of ſome other for him, with one or more Sure - 
ties, that he will proſecute the Replevin. And 
by Stat. 11 Geo. 2. cap. 19. for the more effefiual 
ſecuring the Payment of Rents, and preventing 
Frauds by Tenants, all Sheriffs, Sc. having Au- 
thority to grant Replevins, ſhall in every Reple- 
vin of a Diſtreſs tor Rent take in their own 
Names from the Plaintiff, and two reſponſible 
Perſons as Sureties, a Bond in double the Value 


of the Goods diſtrained (ſuch Value to be aſcer- 


tained by the Oath of one, c. credible Witneſs, 
not intereſted in the Goods or Diftreſs which the 
Perſon 2 Replevin is to adminiſter) con- 
ditioned for proſecuting the Suit with Effect, and 
without Delay, and for duly returning the Goods 
and Chattels diſtrained, in Caſe a Return ſhall 
be awarded before any Deliverance be made of 
the Diſtreſs. | . | 
And the Sheriff, c. taking ſuch Bond, ſhall, 
at the Requeſt and Coſts of the Avowant, or Per- 
ſon making Conuzance, aſſign the Bond to the 
Avowant or Perſon aforeſaid, by indorſing it, and 
atteſting it under Hand and Seal, in Preſence of 
two, Sc. Witneſſes. This may be done without 
Stamp, provided the Aſſignment ſo indorſed be 
duly ſtamp'd before any Action brought thereon ; 
And if the Bond ſo taken and aſſigned be for- 
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Ch. 2. 6.3. Df Replevins by Plaints 45 F 
feited, the Afſignee-may. bring hie Action and re. 
= cover in his own Name. And the Court where, 2 1 

Dc. may, by Rule, give ſuch Relief to the Par- 3 — 


| Town and County, Yeoman, are held and By Stat. 11 
Paid to the ſaid George Adams, or his certain pledges and 


the Whole and in Groſs, our Heirs, Executors 
and Adminiſtrators, firmly by theſe Preſents. 
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ties according to Juſtice. Such Rule to be a De- 
feaſance to the Bond. F 


Form of a Bond in Replevin. 
30 o all Men by theſe Preſents, That we Bond and 


George Adams of Reading in the County Condition in 
of Berks, Gent. and John Browne of the ſame Replevin. 


County aforeſaid, in the Sum of one hundred oh 
Pounds of lawful Money of Great Britain, to be boch of the 


bound to George Mayday, Eſ; Sheriff of the Geo. 2. cap. iq + + f 


Attorney, Executors, Adminiſtrators or Afigus; the Party too 
for which Payment to be well and truly made ſee p. 44. 
we bind ourſelves and each of us by bimſelf for | 


Sealed with our Seals the 13th Day of April 
1745. and in the 18th Year of the Reign of our 
Lord George the Second, by the Grace of God, 
of Great Britain, France and Ireland King, De- 
fender of the Faith, &c. A 


The Condition of this Obligation is ſuch, That Condition. 
if the above -bounden George Adams do appear 
at my next County- Court, to be holden for the 
County of Berks at the Town of Reading, on 
Monday the ſecond Day of Fuly next, and do 
nde, there with Effect his Suit which he 
ath commenced againſt Henry Houe, for the 
taking and unjuſtly — of two Oxen, c. 5 
the Goods of him the ſaid George Adams, and _ 
to make Return of the ſaid Goods, if Return of SIM 
the ſame ſhall be adjudged; that then this pre- 
ſent Obligation ſhall be void and of none Effect. 


| And the Sheriff in ſuch Caſes may iCue his Day to ap- 
Precept to his Bailiff, to replevy the Cattle im- pear, &c. 
2 mediately, 


Nonſuit. 


Df Replevins by Platnt. Ch. 2. 6. 3. 


iately, and thereupon he is to give a 
unto both Parties — the next 888 | 
at which Day the Plaintiff in the Replevin may 
be eſſained, if his Plaint be entered. But if the 
Plaintiff makes Default, then the Defendant may 
demand Judgment of the Nonſuit, and have a 
Return of the Niſtreſs: And that the Plaintiff 
and his Pledges ſhall be in Miſericordia. | 
But the Defendant is not to be efloined at the 
firſt Day ſo given, for if he make Default, the 
Diſtreſs ſhall be at the fame Court awarded to 
the Plaintiff, But if both Plaintiff and Defendant 
appear on the firſt Day, either by Attorney or in 
Perſon/ then the Plaintiff ought to put in his De- 
claration, whereto the Defendant is to plead by 
Avowry or otherwiſe at the next Court after. - 
And if the Goods or Cattle, Sc. arc not taken 
or delivered upon the firſt Precept, then the Plain- 
tiff may ha ve an Alias Precept in Replevin. 
And if they are not taken upon the Alias Ne- 
plevin, nor ſufficient Cauſe ſhewn why they were 


not, then the Plaintiff, vis, the Owner of the 


Cattle, may have a Pluries Neplevin, vel Cauſam 


mihi. ſignif. which Pluries muſt be verbatins, as 


; Recordare. 


Certiorari. 


the Alias was, only for ſicus alias, ſay ſiaut Plu- 
ries. And it is ſaid, That after this may follow 
a Toties quoties Replevin, in the ſame Manner 
mutatis mutaudis. But this I think is ſeldom 


uſed. 

Mee; the Sheriff may by Parol command his 
Bail to replevy Cattle diſtrained, and ſuch Pre- 
cept by Parol is as well as by Warrant in Writing. 
Vide 16 H. 1.14. F. N. P. 69. B. 

Nate alſo, That theſe Replevins by Plaint 
may be removed out of the County-Court into 
B.R, or C. B. by Writ of Recordare, either by 
the Plaintiff or Defendant, but the Defendant 
muſt ſhew the Cauſe of ſuch Removal in the 
End of the Writ. Vide 2 Inſt. 2339. See alſo a 
Replevin by Plaint removed = Certiorari from 


Tondau. 2 Lilly 551, 558. Pide Hoſt. 


Ch. 2. 6. 3. Of Repleving by Plaint. 
t if the Baili any of the ſaid Reple- 

a ſued 6 fore _ the next — 

Court, that the Cattle are eloignod, &c. or any 


other Return, whereby it * they could not 
deliver the Cattle, Sc. for ſome Default of the 


Diſtrainer ; The Sheriff ought to make Inquiry Inquiry. 


if that Matter be true which is ſo returned, and 
if it be found true, then the ſaid Plaintiff may 
have a Precept in Withernam, to take the pro- 
per Cattle of the Party er the Value 
of thoſe ſo diftrained by bim. Which Precept 
in Withernam is in this Form, vis. 


Efex.F S. Eſy; High Sheriff of the ſ#id Coun: A Precept in 
J , 2 * ſingular my Bailiffs of Vithernam. 


the ſaid County, Greeting: Foraſmuch as W. B. 
hath come before me and found me ſufficient Se+ 
curity, as well to proſecute his Complaint as to 
5 4 his 751 ö J . Hall Le 24 
judged 3- aud therefore, iriue of my Office, 
> Men commanded you, and every of you, 
that you, or ſome one * you, ſhould cauſe to be 
replevin d and delivered to the afareſaid W. B. 
2 11 J C, took and — 7 en 
as it is ſaid) and you upon my ſeveral Precepts 
of 1010 555 to. you directed as aforeſaid, have 
certified that the Cattle, &c. aforeſaid are eloigu- 
ed to Places to you unknown, ſo that you could ' 
not have the View of them: Therefore I now 
command you, and every of you, that you, or 
ſome one of you, take in Withernam Chattels to 
the Value of the ſaid Cattle, &c. of the Chattels 
of the ſaid J. C. to be delivered to the ſaid W. B. 
for his Cattle aforeſaid, taken and eloigned as 
aforeſaid : And alſo that you put, by 2 Gages 
and Pleages, the ſaid J. C. ſo that he be and 
appear at my next Coumty Court at D. on ſuch 
a Day, to anſwer to the ſaid W. B. of the Plea 


aforeſaid ; and you or one of you is to return 
an Anfewer to this my Mandate at my ſaid next 
County-Court. Given under the Seal of my Of. 
. fice, mn the Tear. &c, ; 


And 
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And on Nibil 
habet return- 
ed, an Alias 
Capias in Vi- 
m. 
A Plaries in 
Withernam. 


Et fic toties 
guoties. 


Writ of Vi. 
thernam. 


s 2 ; 
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And if the Bailiffs thereon return a Nihil ha- 
bet, Oc. i. e. That the Party who diſtrained 
hath not any Cattle, Oc. to be taken in Vither- 
nam; then the Party whoſe Cattle are taken 
Mall have an Alias Capias in Withernam. i 

And if upon ſuch Alias Capias in Withernam 
the Bailiffs alſo return a Nihil, habet, the Party 
diſtrained may have a Pluries in Withernam in 
the ſame Form, Mutatis mutandis, as often as a 
Nihil is returned, ad infinitum; but has no 
other Remedy in the County-Court, for this 
Court cannot award Proceſs of Exigent, Gc. as 
the King's Bench or Common Pleas may, if a 
Withernam be returned there. Vide F. N. B. 
74. D. & 68. G. Therefore theſe Proceedings 
upon the Withernam are hardly ever carried on 
in the Sheriffs Court; for which Reaſon it is 
thought proper not to burthen this ſhort Trea- 
tiſe with the Forms: And the Writs from the 
great Courts at Weſtminſter will be framed by 
the proper Officers there, according to their 
Courſe. | 
If the Sheriff refuſes to award a Mithernam, 
ut ſupra, or if he makes a Precept to his Bailiff 
to take the other's Cattle in Vithernam, and the 
Bailiff will not execute the Proceſs, and the 
Party diſtrained cannot have Cattle delivered in 
Withernam in the County Court for any other 
Cauſe; in either of theſe Caſes the Party di- 
ſtrained may have a Special Writ of Vitberuam 
out of Chancery, directed to the Sheriff, com- 
manding him to make Execution of the firſt 
Judgment. The Form of which Writ ſee in 
F. N B. 14. B. A 

But if the Party diſtrained purſues not his Re- 
plevin according to the Condition of the Bond 
given ſipra, or becomes Nonſuit; or if the 
Right of diſtraining be found againſt him (i. e. 
for the Avowant) by Verdict of the Jury, then 
he that took the Diftreſs ſhall have Judgment 
there, to have the Beaſts ſo replevied reſtored to 
him again, which is called a Retorna as 

2 An 
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And in Execution thereof ſhall have a Writ from 
above, called De Retorno Habendo, which re- 
cites the Judgment. 
And if the Cattle are not reftored thereupon, Alia: Returns 
then follows a Sicut alias Retorno Habendo. Habendo. 
If the Sheriff returns a Nihil upon theſe Writs Renne He 
of Retorno Habendo, the Party who diſtrained bends verſ. the 
may hase the like Recorno Habendo's to have Pledges, 
the Beaſts of the Pledges (which were given on 
the Replevin) delivered to him, inſtead of thoſe 
which were firſt diftrained ; and if upon the 
Writ againſt the Pledges the Sheriff alſo return 
Nihil, then may the Party have a Scire Facias Return'd nibil 
againſt the Sheriff, Quod reddat ei tot averia, or and Sci. Fa, 
tot Catalla of the Sheriff's own Beaſts, Sc. Sed —_— 
guere de hoc, for this ſeems intended of Reple- s 
vins by Writ, and not by Plaint; and yet it ſeems 
reaſonable, for that the Sheriff is bound to take 
ſufficient Pledges on the Pint, as well as on a 
Replevin by Writ. 2 inſt. 3 40. TOE 
nd if on any of the Writs ſupra the Sheriff Attachment 
will not do Execution, or does not duly perform againſt the 
his Office, an Attachment may be iſſued againſt Sheriff. 
him, directed to the Coroners of the County. 
Vide Reg. Brev. 81. Or he may be amerced by 
the Court, and thoſe Amerciaments returned into Amercia- 
the Exchequer. ments, 
And the like Law is, if he does not take 
Pledges, or takes inſufficient Pledges. | 
Now touching Pledges it is to be obſerved, Pledges 4+ 
That in Replevins the Sheriff is to take two Proſequends 
orts of Pledges, vis. One by the Common Law, & 4 Rerum 
which are Plegii de proſeguendo, and the other Habend. 
dy the Stat. Weſtm. 2. cap. 2, and they are Plegii 
ve Retorno Habendo. And if the Sheriff return 4. 
nſufficient Pledges, he ſhall anſwer according to 
ae Statute W/eſtr. 2. for inſufficient Pledges are 
o Pledges in Law. Jide Co. Lit. 145. B. 2 Inſt; 
40. and the Stat. 11 Geo. 2. above. | 
And the Pledges muſt not only be ſufficient in What ſuffi- 
ſtate, vis. capable to anſwer in Value, but cient Pledges, 
kewiſe ſufficient in Law, i. e. under no Inca- 


Pacity 
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' Alfo the Pledges 


"di Replevins by Phaint. Ch. a. g. 3. 
paecity thereby. Therefore Infants, Feme Co- 


verts, Perſons outlawed, We. are not to den | 


as Pledges. 


or Seurty he be * 5 

Bodies of Natural Perſons, ergo, not of Perſons 

Polirick or Bodies Corporate; nor can the Sheriff 

or his Bailiff take a Pawn ot a Sum of Mo 

in Lieu of Pledges. Vide 1 Jones 378. Co. Cas. 
f 


446. . Compleat ons {© 
If the Sheriff or b Bag take 1001. & any 


other Thing, in or for a Pledge De Proſepnendo 


or De Retorno Habendo, this is not good, and AM 
Action lies. Cro. Car. ib. Sed ©. Salk. 467. 


And if Pledges De preſeguende, Oc. are * 


found, and Judgment is given, the Proceedings 
are erroneous. 9 Co. Huſſey's Caſe. But ches 


Pledges may be found either to the Sheriff! or in 
Court, at any Time before Judgment, but not 


How given at 
this Pay 


after. Vide Compleat Sheriff q 5. -- 
But at. this Day the Sheriff, or the Baili#s in 
bis Name, is to take a Bond both of the Pledges 


and of the Party too, at the Time when the Re 


ple vin is granted, both for proſeeuting the Suit, 


The Sheriff's 
Remedy a- 
gainſt them. 


and alfo ro make a Return, Cc. according to the 
Condition 11 Geb. 2. above. PE ON 

And the Remedy which the SheriFhas ien 
the Pledges, is ſaid. to be a Scire Fusius, in Which 
they ſhall de compelled. to plead ſomething in 


- diſcharge of the Suit,” or to | have the Value of 


Pro Retorn' 
Jaciendo in 
Lend. and a 
Retarno Ha- 


bendo in B. R. 


the Beaſts; but ſhalf not be admitted to ſay 


they were not Pledges; for this is eontraty to the 
Return of the Sheri 

In a Replevin by Plaint in Tondo, the Defen- 
dant found Pledges to make a Return, if a Re- 
turn ſhould be adjudged; and afterwards, and 
before any Judgment, the Record of the Plaint 
and Pledges, &c. was returned into B. R. by Cer- 
tioruri, and a Return adjudged in B. R. and on 
a Scire Facias againſt the Pledges, they appeared 
and demurred, and infiſted, "That the Benefit of 


Pledges were loſt on the Removal by Certibrari, 
which is no Original; kontra, if- by Recordari, 


which 


3A Sa. ww iqeat5O.” nu It 4. woe” ,, 


a a 


— * 


” 1 
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is ſaid, prefix the ſame Day to the Parties, &c. 


Weſt. 2. c. 2. 2 Sid. 213. Ney 2. Lilly's Abr. Tit. 


theſe: Pledges De praſeguendo, Oc. there are Pledges pro 
other Pledges to be taken = the Sheriff, vis. gage Deli- 


Keplevin, but has not the Cattle, &c. delivered 


not delivered, and praying 


che Pound, or where the Diſtreſs was taken in Cattle dead, 


| 3 H. J. K I. 


Py * 


which is in Nature of an Original, for therein it 


But it was anſwer' d, That the Writ of Certiorari 
did certify the Record cum omnibus ea tangenti- 
bus, Oc. and afterwards on great Conſideration 
Judgment was given for the Plaintiff. Dorrington 
ver: Edwin, M. 36 Car. 2. B. R. 27). Vide Stat. 


Repl:- | FT ; 
And note; If the Sheriff deliver the Diftreſs Mia. 


to the Plaintiff in the Replevin without Pledges 8 


to return it, if the Taking be adjudged lawful, 5 oh 
the Sheriff himſelf muſt anſwer the Price thereof. : 
But it is alſo to be obſerved, That beſides 


for gaging Deliverance, Oc. for if one has ſued a verance, 
him thereupon, and he that diſtrained avows, 
£96. then he that ſo avows upon the Plaintiffs 
ſetting forth in his — That the Cattle are _ 
edges, ſhall not only > 282 74 
avow the the Diſtreſs, but gage Deliverance, i. e. - N 
ive in Sureties that he will deliver the Cattle ſo 
diftrained. F. N B. 74. D. 8 2, Sana] 
Let in ſome Caſes he will not be obliged to Not where lu 
gage Deliverance, or give ſuch Security, as where Property - © + Wo 
he claims Property, or where the Cattle died in claimed, or - . ẽ - 


Right of the Crown (nor indeed ought a Reple- . the King 
vin to be granted by the Sheriff where it ap- P Ge. 
8 him that the King is Party, or that the | 
aking was in Right of the Crown) for in'theſe 
Caſes the Sheriff is to ſurceaſe. Vide 13 H. 4. 13. Sheriff to ſur« 
. 1 Bron. 33. TY * 
And if in the County- Court, Cc. the Defen- pro ty 
ant claims Property in the Thing taken; before nah 
ach Thing can be replevied, that Matter muſt |; 
firſt be decided before the Sheriff at the Suit of + A 
the Plaintiff, by a Writ called De proprietate 1 
Probanda, iſſued from the Courts above, ere they 


can proceed in the Replevin below. 


E 2 Aſo 8 
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Alſo if any Thing touching Freehold come in 
Queſtion, or Antient Demeſne be pleaded, &c: 
they can no further proceed in the County-Court, 


the Hundred-Court, or Court-Baron. Co. Lit. 
145, 161. 4 H. 6. 30. 2 H. J. 6. | 


Trial thereon. 


Oat of what 
Court. 


Plaintiff Non- 
ſuĩt. 

Retorno Ha- 
bendo. 


And if on the Trial De proprietate probauda 
the Iſſue is found for the Plaintiff, i. e. the Party 
diſtrained, then the Sheriff is to make Reple- 
vin; but if it be found for him that took it, the 
Sheriff is to ſurceaſe, and muſt return the Claim 
of Property upon the Writ, that it may be tried 
above again, where the Property being again 
put in Iſſue, it ſhall be finally determined. Co. 
Lit. 148. | | 

And note; None but he who is a Party to the 
Replevin ſhall have a Writ De proprietate pro- 


banda. Ergo, If on a Replevin the Beaſts of a 


Stranger are delivered to. the Plaintiff, ſuch 
Stranger. being no Party to the Replevin, ſhall. 
not have this Writ. 14 H. 4. 25. ide 2 Roll. 
Abr. 431. F. Eats x. 
And this Writ De propr' prob is iſſued out of 
B. R. or C. B. if the Suit were depending there, 
otherwiſe out of Chancery. 1 729 2 ai 474 
If after Replevin brought, the Plaintiff makes 
Default, and becomes Nonfuit before Declaration, 
or if Judgment be given againſt him on Verdict 
found, Sc. then he that diſtrained may have a 


Retorno Habendo, without making any Avowry, 


Writ of V. 
tbernam. 


are eſloined out of the County, or ſo ſecreted 


Sc. Vide 9 H. 6. 4 B. 11 H. 6. 5. B. 14. l. But 
if the Defendant abates the Suit by Plea, he ſhall 
not have a Retorno Habeudo without making 


Avowry. 9 H. 6. 4. ar 
Vide 2 Roll. Abr. 433, 434. M. In what Caſes 


a Retorno. Habendo ſhall be upon an Avowry. 


And note, Tb. 344. N That the Writ De Re- 
torno Habendo is not returnable. ks 
If the Goods or Cattle ſo taken or diftrained 


that the Sheriff cannot find them, and this be 
found by * accordingly, the Party grieved 
may have a Writ of Withernam directed to the 

ä 
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Sheriff, for the taking of ſo much of the Party's — 
own Cattle or G to the Value of thoſe 
eſloĩned. And if they are put in a Caſtle within 
his own County, the Sheriff may take the Poſſe 
Com, and break into the Caſtle and make Re- | 
plevin. Stat. Weſt. 1. c. 17. E. N. B. 73. | 
Alſo if in a Replevin the Defendant claims In what Caſes, 
Property, which on a Writ De propr prob tried 
in the County-Court, is found for the Plaintiff, 
and the Sheriff returns it accordingly on the 
Writ; and alſo, that the Defendant has eſloined 
the Beaſts, £9c. in that Caſe a Writ of Withernam 
ſhall iſſue. 30 E. 3. 30. 2 Roll. Abr. 435. 2: | 
Alſo if the Goods or Cattle are impounded in Franchiſe, | 
2 Franchiſe, the Bailiff thereof by Warrant from = | 
the Sheriff, may, or if he do not, or will not, | — 
the Sheriff himſelf muſt replevy them. And if 
the Plaint be in a Franchiſe, and the Sheriff make 
his Warrant to the Bailiff, who returns that he 
cannot come at the Goods, £9c. the Sheriff may 
inquire thereof at the. next County-Court, and. it 
being found accordingly, may ex officio grant his 
Precept in Nature of a Withernam, to take fo 
much of the Defendant's Goods, c, in Lieu 
thereof; or the Plaintiff in ſuch Caſe may have 
a Writ of Withernam out of Chancery. 
And note; As a Replevin by Writ in the Removal. 
County-Court, Sc. may be removed into . R. 
or C. B. by Pone, which ſee ante. 80 a Re- 
plevin by Plaint in any inferior Court, is to be 
removed by Recordare; yet vide ſupra, a Re- By Recordare, 
plevin by Plaint removed by Certiorari. By Certiorari, 
And if the Plea be depending in any of the Cauſe of Re- 
King's Courts, either at Waſtm:nſter or in the moval ſhewn. 
Country, if it be removed either by Pone or Re- 
cordare; though the Defendant muſt, yet the | 
Plaintiff need not aſſign the Cauſe of Removal 
in the Writ. But if the Plea depends in any 
Court that is not the King's, as in the Court of 
the Hundred or Wapentake, c. or in the Court 
of any Lord of a Manor, c. in ſuch Caſes the 
Cauſe of Removal, either by Plaintiff or Defen- 
4 E 3 dant, 
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nu Df Replevins by Plaint. - Chia. $3 
. d.aant, muſt be ſhewn' in the Writ. Vide Reg. 
3. | Brev. 84. 5. 85. 5. 50 = 
Þ 5 If the Replevin be removed out of the Count 
3 | Court or Court-Baron, by Pome or Recordare into 
- the Common Pleas, Sr. and afterwards the 
N cat there. 2)aintif-in the Replevin, either before or after 
* ' Avowry made, becomes Nonſuit, the Defendant 
| may again diſtrain for the ſame Cauſe he di- 
20 FR at firſt ; and the Party diſtrained ſhall 
Second Di- have no Recaption for Damages for ſuch ſecond 
ſtreſs. Diſtreſs ; and the Reaſon is; becauſe there is no 
Recaption. Plea depending (on which a Recaption is to be 
- grounded). _ | | e 
Second Deli - Yet in ſuch Caſe he may ſue out a Writ of ſe- 
verance. cond Deliverance, which is to revive the firſt Suit. 
F. N. B. 2. Dyer 41. and iſſues upon the former 
5 Record; and after this Writ had, and Iſſue and 
Trial. Trial thereon found for the Defendant, or if the 
. Nonſvit. Plaintiff be again nonſuited before Declaration, 
Retorn' irre- then there ſhall be a Returnum irreplegiabiie 
4 pg . awarded for the Defendant by the Court above. 
S + | | Note; A ſecond Deliverance is a Syperſedeas 
=_ - to the Retorno Habendo, but not to the Writ of 
| Inquiry. Salk. 95. ' — $77 0 
. And no inferior Court can award a Return ir. 
 repleviſable. e K 10 8 2 
Avoriy. And upon ſuch Return” irrepleg awarded ut 
j 2 . ſupra, the Defendant may make his Avowry, to 
© the Intent to ground 4 Vrit to inquire of the Da- 
11 mages, or he may hold the Beaſts, Oc. taken 
upon that Writ, as an irrepleviſable Dittreſs, un- 
2 deu til he be ſatisfied. Vide Dyer. 41, 42, 59, 280. 
EE & Defined _ An A vowry is a Plea or Juſtification made by 
1 a the Dilſtrainer, ſetting forth for what Cauſe he 
diſtrained, and avowing his Right thereto: Yet 
Its Nature, an Avowry is ſaid to be in Nature of a Declara- 
&c. tion, and therefore muſt contain ſufficient Matter, 
| Sc. upon which the Avowant may 228 
ment to have a Return awarded. If therefore it 


» 2424, adit We drift Older ASS, I Co a vs 35 wi ft fect 
* * a * 4 _ 8. - * * \ % Woh 1 
i th 7 g 


— ——_ 


pl 5 


Subſtance, wants Subſtance it will be ill, nor will the Plain- 
: p tiff's Pleadings help it; but if it wants only 
Form, or omit ſome Circumſtance of Time, 


Place, 
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Place, &c. it may be ſupplied by the Nesdigg 
on (he er 1 r G N 5 | | ” = 
But ſeeing Avowries are proper only in Courts - a 
of Reed, Tad ſeldom or never in Replevins by 13 
Plaint, I ſhall no further ſpeak of them in this 
Place, but refer the Reader to their proper Ti- 
tle hereafter. | 33 

See Bro. Tit. Plaint No. 23. A Plaint in Re- 
plevin was, Fobanne, Capellauus Cantariæ beatæ 
M. de D. queritur, &c. and becauſe not named 
by his Surname, the Plaint abated. 2) H. 6. 3. 
And ibid. No. 21. faid by Catesby, That a 
Plaint in Replevin ſhall be before him in full 
County, and not out of Court, for that the Suitors 

6 are the Judges, and are to award the Proceſs 

thereon, and the Sheriff is only their Miniſter. 
But Pigot Juſtice contra; for that if the Cattle 
were taken preſently after the County-Court, and 
the Sheriff could not thereupon receive the 
Plaint, and make Replevin, it would be very 
miſchievous to tarry till the next County-Court; 
and both he and Brian Chief Juſtice, ſaid, It 
had been always uſed to make Replevins on Plaint 
out of Court throughout England. 21 E. 4. 66. 
But by Brian: A Plaint cannot be made in a 
Court- Baron, niſi (edente Curia. lid. * ? 
DE in 


And- by Pigot: A Withernam cannot 
the County, but in full Court. Ihe. 
And Tit. Repleuvin 28. The Sheriff at any 
Place within his County, on Complaint made to 
him of the Taking of the Beafts, may repl 
the ſame immediately, on Pledges de proſegu | 
Net. habendo found, and is not to tarry till 
the next County · Court Day, and the Plaintiff 
ſhall, be reſtored preſently; and the Sheriff muſt Y 
enter this Plaint, but may do it at home in his + 
Chamber or Hall; for that by Liitleton, a Man = 
ſhall not be put to anſwer to any Thing except it 


t be in Writing, and it would be a Miſchief to the 
' Party to tarry for the Replevin till the County- 
ſ Day. But the Plaiot and Proceedings and Da 


* thereof ſhall be entred at che next Count Court. 
AA 3 E + | And 
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make his Precept to his Bailiff to make Deli- 


verance, Cc. either by Parol or in Weiting. 


9 E. 4. 48. | AER ed name vir 
In the Caſe of Hallet ver. Burt, Hill. 8 N;. 


in F. R. in Tre'paſs for taking, Cc. the Defen- 
dant juſtifies that the Place where was a Hundred, 
and Time out of Mind had a Court of all Actions, 
Replevins, £9c. grantable in or out of Court, and 


that a Replevin was granted to him by the Bai- 


liff out of Court, Yerture cujus, Sc. It was in 


this Caſe N Whether a Hundred - Court 


could preſcribe to hold Plea of l &c. 
becauſe the County-Court could not 
them at Common Law, but were enabled by Sta- 


tute, which extends not to the Hundred-Court ? 


And per tot Cur”, Suppoſing they may grant them 
in Court, yet clearly they cannot preſcribe to grant 
them our of Court. 2 Salk. Rep. 580. 
Touching Removals of Plaints in Replevin by 
Recordare, vide Firs. Replev. 11. & ante. 


An Action of Treſpaſs Quare clauſum fregit, 


was removed from the County-Court into C. B. 


y Nerordare, where the Plaintiff counted 4 
mpnum 39 5. and Defendant demutr d, for 


that the Court above had not Juriſdiction of the 
Cauſe, the Damages laid being under 40 5. It 
was urged for the Plaintiff, that he had removed 


the Cauſe by Recordare, becauſe the Defendant 


had pleaded Liberum Tenementum, and ſo not 
triable in the County-Court. And per Cur”, It 
ſhall be intended that the Action was originally 
brought in this Court, becauſe the Action is vi 
S armis; and where a Cauſe is remov'd out of 
the County-Cour?, the Declaration below ought 


to be without vi £9 arms; and that a Declaration 


vi & armis may well be laid in this Court under 
40 5. Damages, becauſe the King is to have a 
Fine and a Capias for it. (S quere fince the 
Statute of Capiatur Fines) Hill. 1 N. & M. 
Lambert and Thurſton. Vide 3 Mod. Rep. 273. 
Carth. 108. and 1 Sid. 213. re ec. 
"Oar ö _CHAP. 


_ * 
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* 


Ek I. "Df Reptevins ke. 


SLES 
8 hk, 


CHAP 11. 


5 E "1 T. * Of Repleoins, Ke. 8 


His I have treated of hn greedy by Wes l 13 
and alſo by Plaint in genera], and ſhall 1%. _ 
more particularly to ſhew, 
I. Who may have a Replevin. | 
2. Againſt whom, 
3. Of what Things. 
4. In what Courts. | 
5. The Proceſs, Pleas and Proceedings, | 
6. The Judgments therein, | 
bh Of Coſts and . N 


Te is a ol Rule, That be who has not 
Property in the Thing diſtrained, ſhall not have 
4 Replevin, 9 E. 3. 340. 6 H. 4. 2. 7 H. 4. 18. 
— 4.17. 2H. C. 14. 20 H. 6. 18. 35 H. 6. 

39 H. 6. 35, Oc. 
| ©: Therefore a Lord for a Heriot, a Parſon for a Propriator, 
Mortuary, ſhall not have it before Seiſure, for 
the Seiſure veſts the Property in ſuch Caſes, and Seiſor. 
then they may have a 8 10 H. 4. 1. 2 
16 H. J. 5. fer Brian. ' Plowd. 288. | . 
f Ad be that has not Property, either general, - - 
| 4251 or qualified, ſhall not have it; he | 
| has Cattle by Way of Agiſtment, may have Agiftor. 
2 Replevin, becauſe bs has a ſpecial Property. 
3. E. 3.71. 42 E. 3. 18. FORMA 54. Co. Lit. 
245. 2 Roll. Ahr. 430: C. . 

So may he that has Cattle to manure or com- Manuror. 
peſter- rege Thid. 11 H. 4. 17, 29. 2E. 3. 

34 44 
So may one that has Goods bail: to him, Bile 
21 * 7. 14. 4 


Ot Renens te. FI 


So the Lord of a Villein, for his Villein's Cat- 
4s al 42 E. 3. 5 H. 6. 46. F. N.. 
8 * the Lord i in FO Caſe ſhould not recover 
Damages for the Taking, but only for the Di- 
ſtraining. F. N. S. ih. 

So the gueceffor of an Abbot, Ec. for a Taking 


in Time of the Predeceflor... 9 H. 6. 2 
2 ar. Alſo an Executor or Adminiſtrator flaall h have 
Adminiſtra- it De bonis Teſtatoris. Reg. Breu $1, 5 E. 3- 


tor. 13, 33. Fitz. Repleg. 24. 
| And an Executor for Goods taken in the Te- 
ſtator's Life. 6 H. J. 8. HE 1 Fits. Ex- 
ecutors 106, Avowry 25 

And when brought br his own Poſſeſſion, he 
may have it before Probate. Plow. 281. Vide 

5 Lut. 168. 1 70.174. 2 Si4.82. 1 Leon. 205. 
| Landlords. If one takes and impounds the Beaſts of my 
Tenant, and I take them out of the Pound, and 

- put in my own Beaſts and gage for them, 1 ma 
5 — a Replevin for my own Beaſts. 7 


ud. 
\ And in that Cale the cooker ai nor Genie r 


I oe! laying, He took the Jace of my Tenant, 
2 uy br. 430. D. 

3 Husband — Wife ſhall join in a R plevin * 
4 a Diſtreſs taken on the io" Et. 


But Ga Goods of the Wiſe takeh en en 
= g the 1 alone ſhall have it. Dr 5 
1 plevin brought aron an | Bethe was 
—= % ha and a Return irreplevifable awarded, 
8 75 EY, for that a Feme cannot have Prop rty in Goods, 
1 Sc. with her Husband. Vide Tit. t. Retuyn de 
XX ; aber 31. Bro. Replev. 86. WER Fe 
= Xx - Jointenants, If the Beaſts of divers ſexeral Men are taken, 
ee. they cannot join in a Reple vin, but ——— 
3 muſt have it feverally., Go. Lit. 168. 146. 
= = et Jointenants, or Tenants in Common, ſha 
304 * * dun Yam os 

41 Ie 


y * 
, ” 3 

= ** But 
5 - » = 


* addin 46 2 F bs ph, \ | 
p 4 A 4 — uw os ha in. hd " 4 * a * . 4 7 4 P x a 
"M6 i + — p V "Us * „ R : ** TOY oY , "7 RX - n 
— FOI TS FA * EX; 1 af * 2 . R N 
13 n a 9 Y WE. 2» * 
„ 4 | . e LA. 


Oz. g.. Ok Replevins, 8c. bs. — 
But if two others join, the Wit ſhall abate. 3 WES. = 
This." 3H. 4. 16. 21 F. 4, 43. * = J 9 
See a Replevin brought by the Heir of the Heir. _ 
Feme, ac Heir of Barbn and Feme.“ 1 Keb. 392. 44 

An Iufant may bring Replevin. Yide 1 Sbow, Tnkne. _ 
169, 170. N 
ec; „ d Lord difrai the "Tenant, the Meſne Pete | 

ay diſcharge the Tenant, and put his own 
Caddie in the Pound in Lieu of the Tenant's, 
and thereupon bring 4 Replerin. 13 E. 4- 6. 
34 H. 6. 47. * 

So note; A Replevin may be bronghe by a 
Perſon whoſe Cattle were not, and of ſuch Cattle 
which were never taken or diſtrain d. Yide Bro. 
Replev. 42, 34. 

2 Bro. Riots x That * mah or his = 
li make Replevin, by aſſembling three 
hundred or more Perſons. 


| SECT. U. Aut alen oy 


Replevin lies not againſt the Ki 

A ba Party, nor where the 145 
his Right. 3 H. J. 1. 

It lies not againſt him that hath Goods 45 
livered to keep. Ztb, [ntr. 569. . 5 

But it lies againſt the Lord that diſtrains but Lell 
wrongfully, though the Goods come again tothe 
Owner: F. N. F. 69. H. 
And againſt any other that takes or diftrains 
Goods or Cattle wrongfully. 
So it lies againſt the Sherif, and the Wit in — 
that Caſe ſhall be in the common Form. Vide | 
Ante. 
It 4 aakes Beaſts by Command of B. it may Election of ' 
be bro ht againſt both. 2 Roll. Abr. 431, E. Perſons, 
Dr elſe it may be againſt the Commander only, 7 
as well as Treſpaſs. Ibid. 

8s if a Diftreſs be in one County, and im- 

ed in another, Replevin lies in alter | 
N. g. 69. 7. v3 


nor where Not the 
ing was in nor Bailor coin 


#%. 4 
30 
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: General. 
Qualified. 
Fere Nature. 


Hawk, Fer- 
ret, Sc. 


Of Replevins, &c. Ch. 3. g. 3. 


Aad if a Treſpaſſer takes Beaſts, either Treſ- 
paſs or Replevin lies int him. 2 Roll: Abr. 


430. D. 2 


It may the againſt the Heir of a Feme, though 
ch arged therein as Heir of Baron and Feme. 


1 Keb. 392. 


See a Replevin againſd the Husband, 2 an 


Avowry by Baron and Feme. 2 Keb. 712. 


Againſt the Bailiff of Baron and Feme, he 


muſt aver her Loſs in his Avow 7 3 Keb. 151. 
It lies not againſt the Bailiff (or other) for 

Goods taken on a ſecond Diſtreſs. 1 Keb. 113. 
A Replevin i is triable by either Plaintiff or De- 

fendant without Proviſo. 2 Keb. 752. 


SECT. III. Of what Things. 


1 T lies of ſuch Things wherein a Man has any 


Kind of Property, vis. 

Of Things wherein a Man has only a qualified 
and no abſolute Property. 

As of Things Fere Nature if made tame, for 
th roperty only continues while they continue 
tame. 2 Roll. Alr. 430. 

Therefore it lies of a Hawk reclaimed, ib. or 


of a Ferret. 2 E. 2. F. Avowry 182. 


So of a Maſtiff or Greyhound, ib. and Di- 
ſtreſs 22. 
= of a Hive of Bees. Reg. Brev. 51. F. N. g. 
6 
So of Things whereof one has only a ſpecial 
Property or Poſſeſſion. 
As where Goods are pledged or bailed to one 
to keep. 21 H. J. 14. 
Or where Cattle are taken that agiſt or ma- 


nute or compeſter Land. Co. Lit. 145. B. 


80 where a Heriot or Os is diſtrained 
after Seiſure. Vide ſupra 

If one diſtrain Sheep which afterwards have 
Lambs, it lies of both. 18 E. 3. 48. F. Ng. 


* a 


DEC © ky tc. 


Cb. 3. G3. Of Replevins, dc. 
80 of a Cow and Calf not calved, or a Sow 
and Pigs not farrowed when taken. 1b:4. 12 E. 3. 


Alſo it lies of any Goods or Chattels, as well Goods and 
as of live Cattle. Reg. Freu. 81, 82, £9c. 4 Co.54. Chattels. 43 
Therefore it lies of any Houſhold Goods or 5 7 
eee, of Trade, c. ett 7 .* 
It lies of a Barge. Dyer 1179. So of Yarn 
or Wooll, &c. M. 39, 40 El. C.B. | | 
So of Corn or Grain in a Waggon or Cart. Corn, Sc. 
Lib; Iutr. 160, 162. rh Cor ads BoA =» | 
nd by Stat. 2 V. & M. Sf 2: c. 3. any Stat. 2 V. &. 
Sheaves ar Cocks of Corn, c. The like of Corn M. | 
growing, Oc. by an equitable Conſtruction upon 


* 


e Stat. 11 Geo. 2. cap. 29. which hath not yet 
been brought into Judgment, ideo Quære. Vide 
antea of 0 0 4 4 
So it lies of Wood cut, or Trees felled, being Woods, Trees; 
thereby ſevered from the Land. Reg. Breu. 86. Se. 

And generally whatever is diſtrained may be 

| 8 Vide antea of Diſtreſſes. , 

But it lies not of Deeds or Charters co 
Lands (except in a Box). 1 Brownl. 89. 
Nor of Trees or Wood growing, nor of an 
Thing annexed. to the Freehold, becauſe ſuc 
Things cannot be diftrained. 
Nor of Goods taken beyond Sea, though affer Goods taken 
brought into England. 1 Show. 91. 18 5 85 beyond Sea. 
But where Goods are taken in one County, 5 
and carried into another, it lies in either. 
If one by Deed grant a Rent with Clauſe of 
Diftreſs, and that he ſhall: keep the Goods di- 
rained, againſt all Gages and Pledges, until the 
Rent be paid; yet the Sheriff may replevy the 
Goods dikrained, for it is againſt the Nature of 
a Diſtreſs to be irrepleviable, and by ſuch an In- 
vention the Current of Replevins would be over- 


thrown, to the Prejudice of the Commonwealth: 
Co. Lit. 145. J. 


Ser. 


<>. 


Cinque Ports. 
County- 


. Court. 


> Replevins out of Court, 2 Salk. 380. 


or nnd ts Cl. 3. 4 


9 by 20 81 


SECT. IV. what Courts. 52 


- B. R. & C. B. | lies either in he King's Bench or Common 


Pleas by ys Dyer 246. by n 

It lies alſo in the Cinque Ports Writ. "Reg. 
Brov. 79. F. N. H. 6). l. F 

And in the County-Court by Plaine, PR 


Marib. c. 214. Wr 
And there it may be before the Gourt-Nay. 


Vide ante. 


So in a Court- Baron by Plaint, hut there it 


ought to be granted ſedenre Curia. 2+ E. 4. 06. 
Vet by Cuſtom, it ſeems in a Court- Baron it 
may be made before the Court- Day. 
And by Cuſtom, a Hundred-Court may hold 


Plea of Replevins by Plaint. 2 Iaſt. 139. 


But the Bailiff N a Hundred cannot 


And 'tis there queried, If a Hundred-Court 
can preſcribe to h d a Plea of Re levins? For 
the County-Court itſelf could not do it at Com- 
mon Law, and the Statute: which enables 922 


County-Court, does not extend to Hui 


Courts: And per Cur, Suppoſing they may 
grant them in Court, yet they cannot e ribe 


to grant them out of Court. II. 


But Note; The Uſage of North; 

that in the Abſence of the Sher Bi 85 

the Frank- pledge * make Deliverance by Re- 
levin. 2 I»f.1 INI 


Replevin lies 7 Plaint in London.” 2 Lily 


Abr. 557. J. 
A Replevin lies not in the —_ "rot Co. 


75. 
e a Procedendo in „ Kerbechr to yy Court 
of Canterbury denied, though no other Remedy 
could be had for the Rent: -charge avowed- -for. 
2 Keb. 573. pl. 90. 


Quære of the Court at Hallifax, 3 Keb. 550. 


TY 


oe grant 


DDr 


- - 
_ 
1 


nd "Oe Reptenins; bd. 


_ +1: And that Prodeſs . Mer cap. 7. Inferior 
is void in IE. IS) \ RIAA © Counts. 


"net bos, agg SO $44 4 5 * 
S * 0 T. 17 Pro, Plat Py 
1 * S] «4 > 8 , Fo 106000 20 


21827 — L 


IE Proceſs f in Replovin is an Alias * — 
eee ee V ee, RR. B. 68, 


— Ka if theſe are not Pidgin] of; Githch- 2 
ment to the Coroners «gainſt the Short Reg. © 
rev. 81. 4. 
Upon a Return that the Baili# of a Franchiſe 
St deait Reſponſum, or that he will ndt ye 
make Deliverance, ſhall be a Non 00010165 Non m, 
to the Sheriff. F. N. S. 68. F. 
Or if the Bailiff of « Liberty refuſes to re- 


ner, the Sheriff may do it without a Non Wis 
omittas, per Stat. Marlbr. IR 

Ses allo ante, what Returns of the She- * 
riff a Mitbhernam ſhall be awarded. 


And that thereupon may iflue t gur, ann 
end an Brigem. * 2 l 78 
Note; A Withernam is no Writ of Execution, Nora. 
but oply a Meſne Proceſs. Vide Reg. Brev, 79. 
. 47 5. Salk. 582. | 
Tet the Writ therein may in hem Caſes be Writ, Count; 
either General or Special, as 2 Roll. Abr. 431. E. Se, 
916 I--have Beaſts of another to manure my 
Land, and a Stranger takes them, I may have a 2 
general Writ without ſhewing the Speciality of 
the Caſe. - 42 E. 3:18. 11H. 4. 17, 23. . 


Or I may have a ſpecial Writ, ſettin forth the 
cial "Matter. N 8 


The Writ in hes Deciner, es Cond in the Variance, 
Detinuit, a material Variance. - Ze. 1150 

For on Replevin in the Deriner, the Plaintiff Denar. 
recovers both the Value of the Goods and Da- 
mages for the Taking; but when the Writ and 

tare in the Detinuit, tis implied the Plain- Datiauit. 
riff Goods «gain, and therdfice' ſhall re- 


4 cover 


ww. » 
=— 


Fi 


> - 


vowry. 


o 


mM Count and 
Avowry, 


1 
Priſei in auter 
lieu 


declared abates it. 


only for the Taking. Tut. 1151. 
69. Co. Ent. 610. ai 31 
So where the Writ is De averiis, and the 


Count De averiis & catallis, tis ill. 3 Keb. 651. 


Neither the Writ or Declaration need to men- 


tion the Colour or Value of the Cattle. x Co. 45. 


But the Nature, Kinds and Number ought to 
be mentioned. Did. 5 

Yet ſee 1 Leon. 43. -where the Plaintiff may 
from the Number diftrained. 
Alſo the Declaration ought to ſhew the Time 
and Place of Taking 2 H. 6. 14. Hob, 16. 


And if you do not — the Place where, as 
well as the Vin. tis ill. Bid. bur ante. 1 Sid. 


120. 
For the taking at t another Time or Place chan 
Cro. El. 896, 35 H. 6. 40. 
And tis a good Plea for the Defendant to ſay he 
_ them in another Vill or Place. 2 H. * 14. 


6 H. 7. 5,6 
„ Maſuomer. of the. Vill or Place is no Plea 
in Replevin. {big. 


But though the Declaration affign no Place, yet 
the Defendant in his Avowry muſt, elſe he 
have no Return. Hob. 16. * I $4.50, 10, 


20. 1 Leon. 193. 


A Declaration in Replevin was brought by 
Bill, and held naught on a Demurrer, becau 
no ſecond Deliverance can go in ſuch a Caſe, if 
the Plaintiff be nonſuited. 2 Lily 357. H. Vi ide 
ante. 

If the Count in Replevin is in, and Aſo the 
Avowry, the Plaintiff ſhall have no Return. 
1 Shew. 99. Sed vide ante. 

Uncertainty in the Count or Avowr may. be 
reduced to a Certainty by the Sheriff's loquiry 
on the Reroruo Habendo. 1 Leon. 193. 


The Defendant ſhall not plead Miſnamer of the , 


Place, but may ſay he took it in another Place, 
16 H. J. 5, J. 2 H.6. 14. 


Where — leads Priel! in auter lieu, be muſt 
make Suggeſtion for a Return. Salk. 94. 
— | 


Of Repleuins, Kc. Ch. 3. 6.5. 
cover Dama 
Nie F. N. 
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Nys cut infra ſex unn 06 Plea therein. Non Cul. 4 


r Sid. $2. 1 Keb. 279, _ Jr fron | 7 
Tender of Amends after taking, and before Tender, &c; 3 
Delivery of the Cattle, is ill. 3 Keb. 190. 


Note; The Plaintiff in Replevin cannot diſ- 
continue without Leave of the Court. 1 Leon. 


| * 


Form of a Declaration in Replevin. 


Berks, ſſ. A DAM Browne wes, ro 
TEEN _ an — me of a Plea f 
ꝛobere fore be took 3 tle of the ſaid. Charle: | 4 
and hath unjuſtly detained them againſt Gager J 
an Pledges, &c. And whereupon the ſuid | 
Charles by R. 8. bis Attorney complains; that 
the aforeſaid Adam the firſt Day of May in the 
eighteenth Tear of the Reign of the Lord George 
the Second, now King of Great Britain, &c. as 
'Twyford in the County aforeſaid, in a certain 
Place there called Spring Cloſe, tool the Cattle 
of the ſaid Charles, to wir, Two Oren and three 
os, an bach unjuſtly detained tbem againſt 
Gages and Pledges until, &c. Wherefore the a- 
fore ſuid Charles ſaith that he is injured, and 
hath Damage to the Value of twenty ' Pounds, 
aud thereon he brings this Suit, &c. 


TL O Pleas. in Replevin. u. 
Pie in Replevin are generally of four Kinde, Four Kinds of 
-. vis. either, 1. Pleas in Bar, or 2. In Juſti- Pleas. _ © 
fication, or 3. By way of Conuzance, or 4. By - ; 
* 4. 1 5 RA 
Claim of Property may be p either in 1. In Bar, 
Bar or Abatement, ge, > oof os ft 2 
Property is a godd Plea in Bar, and not the 
General Iffue. 31 H. G. 12. 26 H. S. 6. 3 Keb. 
219. 18 apes 


». 


3 And 


2. In Ius - 


1 the Cattle. 


or * of taking the Diſtre 


Ot Replevins, &c. Ch. 3. gg. 


And where the Defendant pleads Property, he 


need not — A Suggeſtion pro A H. 


bendo. Falk. 9 
Yet tis laid Claim of property cannot be 


agree by way of Avowry. 31 H. 6. 12. 


Tis no Bar to Ex The Plaintiff is poſſeſſed 
B. 69. H. 

But Non 4 is a good Plea in Bar. Fitz. 
SHae 28. Lib. Tir. 561, 565. 

Bar by Non cepit, and what is good Evidence 
therein, 1 Leon. 42. and ſee there Property i in a 
Stranger pleaded in ar. 

Where one Defendant, pleads Now cepit, i bis 


the others may make Conuzance or juſtify 


Right. 1 Roll. Ar. 320. R. 


dered it to her. ©. 30 E. 3. 9. Pl. 3. 


When one cannot have the Thing ſor which 
| be diftrains, he may Juſtify, but cannot ayow. 
19 H. 6. 41. per Cur. Sed vide 22 E. 4. ines 


contra per Callow, 
If one diſtrain for "ns 8 and the Tedant 
die, in Replevin by the Executors, he ſhall juſti- 
but not avow. Fits. Executors 106. 
- For in that Caſe he cannot have a Return for 
the ſame Thing. 22 E. 4. 36. B. | 
If one diſtrain for Services, he may. juſtify or 


avow at his Election. 15 E. 4. 29. 


For in every Caſe where one may avow, he 
may juſtify, Sed non econtra. 5 E. 4. 6. 
One may juſtify for Rent determined, but can- 


not avow. M. 33, 34 El. C. J. Goddard's Caſe. 


1 at 3 may juſtify a Diftreſs foe 
fant, 4 H. J. 3. 
pore of Conuzance, is properly a Con 


Bailiff or Servant to another. 


- See Conuzance pleaded as Bailiff or "EY 


for Damage-teaſant in the Freehold of his Lord 
or Matter. 3 280, 365. . 


AI 80 


in Replevin Owe, held a good Bar to ay | 
it was his Wife's, and that the Plaintiff ſurren- 


* 


Ct. 3. C5. Of Replevins, cr. 
So for Damage - feaſant in Land which his Ma- 


ſtter had for Years. : Dyer 1117. 
. Conuzance as Bailiff to the Parſon of D. who 
- Claimed a Rent by Preſcription, and a Diftreſs 


held good. Lib. Intr. 557. Charge 1. 

How a Defendant in Replevin may juſtify or 
make Conuzance as Bailiff, vide Salk. 1097. and 
Tut. Tit. Replevin. 


There are in general four Kinds of Pleas by 4. Avowries. 


Avowry, which ſee in 9 Co. 134, 135, Oc. 


But more particular ſee the Head of Avowries, 
And Note, by the Stat. 4 £9 5 Anne, Any 


„ Tenant or Defendant in any Suit, or any Plain- 


tiff in Replevin in any Court of Record, may 


with Leave of the ſame Court, plead as man 

« ſeveral Matters thereto as he ſhall think nece 

* ſary for his Defence. 152 85 
If the Defendant in Replevin claim Property 


in himſelf, he ſhall have Return without Conu- 


zance, becauſe his Plea deſtroys the Plaintiff's 
Title : And if he lays ge. yn; in a Stranger, 
and make no Conuzance, and if the Plaintiff ad- 
mits that Property, there ſhall be a Return with- 


out any Conuzance ; for by that Admittance the 


Plaintiff's Property is deſtroyed : But in all Pleas 
that do not ſhew the Property out of the Plain- 
tiff, a Conuzance muſt be made, and the Plea 
only is to be anſwered, and not the Conuzance. 


An Avowry in Replevin. 


AND the ſaid Thomas Williams and William 
Thomas, by R. South their Attorney, come 
and defend the Force and Injury when, &c. and 
the ſame Thomas Williams well avowws, and the 


ſaid William Thomas well acknowledges, as Bai- 


liff of bim the ſaid Thomas Williams, the ta- 


' king of the Cattle aforeſaid in the ſaid Place 


where, &c. and juſily, &c. becauſe they ſay that 
the ſame Place where the taking of the Cattle 
2 | F 2 aforeſaid 
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Judgments in Neplevin. Ch.3- 6.6. 
aforeſaid is ſuppoſed to be; and at the ſaid Time 


when, &c. did contain in itſelf two Acres of 
Arable Land, called the Short Butts, in the ſuid 
Field called B. F. in 8. aforeſaid ; which ſaid 
tuo Acres of Arable Land, with the Appurte- 
nances, are and at the ſaid Time when, &c. 
were the Soil and Freehold of him the ſaid 
Thomas Williams; and becauſe the Cattle afore- 


_ ſaid at the ſaid Time when, &c, were in the ſaid 
zo Acres of Arable Land, with their "" 


nauces, eating up the Graſi then in the ſame 
growing, and doing Damage there, the. ſame 
Thomas Williams well avows, and the ſaid 
William, as Batliff of him the ſaid Thomas 
Williams, well acknowledges the taking of the 
Cattle aforeſaid in the ſaid. Place where, &c. 
fd doing Damage there, &c. and this. they are 
ready to verify : Wherefore they pray Fadement 
and a Return of the Cattle aforeſaid, together 
with their Damages, Coſts and -Expences. by 
them about their Suit in this Behalf ſuſtainaa. 
according to the Form of the Stathute' in fuch 


Caſe lately made and provided, 0 be adjuagei to | 


them, &c.. 
S ECT. VI. The 7ndgments thereim. 
JT is to be obſerved, That the "uſual Tudg- 

ments in Replevin are either, 1. Retorno Ha- 


bendos, 2. Second Deliverance, or 3. Returns 
irre ple viſable. 


1. Retorno Habendo. = 
A Retorno Habendo is a judicial Weit-that lies 


for him who has avowed a Diſtreſs, and 
proved the ſame to be lawfully taken; or where 


(upon Removal of the Plaint into the Courts 


above) the Plaintiff, whoſe Cattle: were reple- 
ed, makes Default, ot does not declare 5 
. 8 * cute 
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Ch.3. ©. Judgments in Replevin. 5 
ſecute his Action, and thereby becomes Nonſuit, | 
Sc. And by this Writ the Sheriff is command- 
ed to make a Return' of the Cattle, to the De- 
fendant in the Replevin, i. e. he that firſt di- 
ſtraii d them. | 
The Defendant ſaid; The Place was Antient Antient De- 
Demeſne, though the Ive be found for him, he meſne. | 
mall not have Judgment to have a Return. 
21 EB. 3. J. 
If one make Conuzante as Bailiff, he may Coy 
have Judgment to have Return. Co, Ent. 59- 
If the Plaintiff be Nonſuit, the Defendent Nonſuit. 
ſhall Ae 9 for a Return. 35 H. 6. 47. 


22 


And "this, although the Defendant do make Avowry. 
= no Avowry. 2 H. 5.6. Fitz. Retorn. aver. 1. 
Dyer 280. 
4 : Ava ſo it ſeems he may if the Writ is abated, Writ abated. | | 
4 9 H. 6. 4. 11 H. 6. 5. 35 H. 6. 40. 
1 But if the Count abate or no, when of the Count abated 
Place or Taking, yet he ſhall not have Judgment 
\ for a Return without an Avowry. 35 H. 6. 40. 9 
Fro. Second Deliverance 15. i 
So if one juſtifies for Services, and make” no Jufliies, 


4 Avowry, he ſhall not have a Return although it 
'Y be found for him. 15 E. 4. 29. 5 E. 4. 6. F. | 
Avowry 47. 4 


Replevin againſt C. and D. C. pleads he took 
| Pong not, D. juſtifies in Right of C. though 
it be found for him he ſhall not have a Return. 
22 H. 6. 52. 
In Second Deliverance he ſhall not have 1 3 pen 
turn without Avowry. Fitz. Retorn. averior. 1. verance. * 
2 H. 4. 23. | 
On Removal of a Plaint it abated for Default Plaint re- 
of the Surname, and a Return was awarded moved. 
without an Avowry. 7 H. 6. | 
One avows for Rent payable at two Days, 
one whereof is not come, the Plaintiff is non- 
ſuited : There ſhall be a Return awarded for the 
>, one Day come, 39 H. 6. 33. 


F 3 2. W ö 


the Diſtreſs be juſtified. 


Not at Com- 
mon Law. 


But by Stat. 


Weſt. 2. 
Plaintiff non- 
ſuit, 
Judgment a- 
gainſt him, 


Out of what 
Court. 
County- 
Court. 


Nonſuit. 


After Narr. 


LY 


. 


Judgments in Replevin. Ch. f. 5. 


— 


2. Of Second Deliverance. 


A Second Deliverance is a Writ judicial, if- 
ſuing upon the former Record, per Stat. 
Weſt. 2. C. 2. directed to the Sheriff, and lies 


after a Nonſuit of the Plaintiff, or a Retorno 


'Habendo awarded ut ſupra for him that di- 
ſtrained ; for thereupon the Plaintiff in the Re- 
plevin may have this Writ, commanding the She- 
riff to ropiey the ſame Cattle again, upon Se- 


curity given or a Re-delivery of them, in Caſe 
\ 


At Common Law'one might have been non- 
ſuited in Replevin, and yet have had new Re- 
plevins ad infinitnm. 34 H. 6.37. 10 H. J. 29. 
19 H. 8. 12. a 0 1 

And at this Day, if the Writ abate by Plea, 


or Confeſſion, there may be another Replevin. 


34 H. 6. 3). | ; 

But by Weſt. 2. c. 2. if one be nonſuited in 
Replevin, he ſhall have but a Second Deliver- 
ance awarded upon the Rolls of the former Judg- 
ment. 21 E. 4. 6. 2 H. 4. 23. Dyer 414. 

Yet if Judgment be given againſt the Plain- 
tiff in Replevin, either upon a Demurrer or 


Verdict, there ſhall be no Second Deliverance. 


2 H. 4. 23. | 


And no Second Deliverance ſhall 'W but =, 


the _ Court where the Judgment was, Plows. 
206. C. | 
Yet if he be nonſuited in the County-Court, 


and it be afterwards removed into C. B. the 


Second Deliverance may iſſue out of C. S. Fitz. 

Reßleg. 37. | 
And if he be nonſuited in the Second Deli- 

verance, he ſhall not have another Writ, Frcs. 


Retorn. aver. 6. becauſe (as ic ſcems) it is a ju- 


dicial Writ. . 
And if one be nonſuited in Replevin after 


Declaration, the Second Deliverance ought to 


agree 


"7 "EN 


| — 


Ch. 3. 9.6. Judgments in Neplevin. 7 
agree with the Count in the Replevin, in the Agreement. 
Day, Place and Number of Cattle. 3 H. 6. 9. 
21 H. J. 28. Vide 12 H. J. 4. 49 E. 3. 29 

Yet ſome Books ſay, it may vary from the Variance. 
Place. 26 H. 6. Pl. J. Fitz. Repleg. 22. Ayde ft 
131. . . 

And ſome ſay it may vary from the Day or 
Number of Cattle. Vide 26 H. 8. 6. Pl. a7. 

A Replevin was of a Heifer, and a Second. 
Deliverance of a Cow, yet held good. DBI. 

And ſo if the Replevin were of a Calf, for it 
may perhaps be a Heifer or a Cow at the Time 
of the Second Deliverance. Wb 
Upon Nonſuit in Replevin a Return was a+ The firſt Cat- 
warded, and thereupon a Withernam and other dle. 
Cattle taken, yet the Second Deliverance ſhall „ 
be of the former Cattle. 2 E. 3. 1. Fits. 
Avowry 171. 22 H. J. 92. Pl. J. Dyer 59. 

Yet (alii contra) that there ſhould be no Se- 
cond Deliverance, becauſe the Plaintiff had e- 
ſtrayed (or eſloined) them. 22 H. J. 92. Pl. 7. 

The Husband had Aid of the Wife, and then Baron and“ 
made Default, the Wife cannot join in the Se» Feme. 
_ cond Deliverance. Fitz. Repleg. 23. AY 


3. Returns irrepleviſable. 


Ann. irreplegiabile is a judicial Writ 
directed to the Sheriff, for the final Reſti- 
tution or Return of Cattle, as unjuſtly raken by 
another; and ſo found by Verdict, or after a 
Nonſuit in a Second Deliverance, ut ſupra. 

At Common Law a Return irrepieviſable was, At Common 
either when it was found againſt the Plaintiff by Law. | 
an Iſſue joined. 36 H. 6.8. Pl. 24. On Ifſae. 

Or if the Defendant did not anſwer to t ge 
Avowry, there the Cattle were to be irreplevi- 
ſable. Lib. Intr. 511. a. Sc. 4. n 

But by Stat. Weſt. 2. c. 2. a Return irreplevi- By Stat. Wt, 
ſable is to be upon a Nonluit, vis. in Second 2. | 
Deliverance only. 2 H. 4. 23. Pl. g. On Nonſuits. 

| F 4 Vpon 
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Judgments in Replevin, Cb. 3. $.6. 


After Verdict. Upon a Nonſuit in Replevin, it ſhall not bo 


Or ſecond De- 


| liverance. 


A 
Default. 


King's De- 
miſe. 


Pifcontinu- 
ane. 


except the Nonſuit be _ a Verdict. 14 H. J. C. 
Pl. 14. Vide 24 E. 3. 

If the Plaintiff is "Nankait in Repleyin, and 
after in a Second Deliyerance, there ſhall be a 


Return irrepleviſable before Avowry. Dyer 280. 


If the Plaintiff be Nonſuit when. the Jury 


come again and give their Verdict, yet there 


ſhall not be a Return irrepleg. 34 H 4 5. 
14 H. J. 6. 


"if the Plaintiff in Replevin makes Default at 


the Ni prius, there ſhall be no Return irre- 
fey becauſe it is out of the Stat. 3 H. 6. 
ca 

be Plaintiff in Replevin was nonſuited, and 
a Retorno Habeudo awarded; the King demiles; 5 


the Pledges, being ſummoned, appear not, Qu. 
If there ſhould be à Return irrepleviſable. : * | 


3. Pl. 1). 1 H. 1. Pl. 1). 
Qucære, If it may be after a Return awarded 
in Second Deliverance. 2 H. 4. 23- 

Or upon a Judgment — the Plaintiff up- 
on a Demurrer. 2 H. 4.23. 14 H. ). 6. Dyer 


118. 


But where there is a Demurrer upon 2 Plea to 


the Writ, and Judgment for the Defendant, 
on ſhall be no Return irrepleviſable. 34 H. 6. 


Bro. Repleg. 6. 


ere, 2 H. 4. 23. If it ſhall upon an lle 
tried on ſuch a Plea to the Writ. 5 


The Defendant in Replevin pleads to the 


Writ, which was faund accordingly by the Jury, 


and adjudged there ſhould be a Return irceple- 
viſable. 34 H.6. 3). Br. Repl. 6 


But aliter u = a Demurrer on A Plea to the 
Writ or Confeſſion, gc. id. | 


If the Plaintiff upon a Second Deliverance 
ſuffer the Plea to be diſcontinued, _ ſhall be 
4 Return ireoplevigls. 


ed 


| : 58. 3. 5. Cots — Damanes, be. by: 73 
5 E C T. VII. Of Coſts and Damages 


1 T is to be obſerved, 'That at Common Law 


to defend his Right at his own Expence, and 

was not allowed any Coſts or Damages, though | 
- diſtrained for a vefy juſt Cauſe, 35 H. 6. 
Pl. 12. 1 


„ fame, * have like Reme 
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in Replevins. 


before the Star. ) H. 8. c: 4. the Avowant was 


-For which Reaſon many Perſons would re- 


plevy their Goods ſo diſtrained, and proſecute 
the ſame merely for Vexation. 


To remedy which Miſchief in Part, that Sta- Stat. 7 E. 8. 


tute was made which enacts, That where c. 4. 


* common Recoveries are ſuffered of Manors, 


Lands, Tenements and Advowſons, the Re- 


* coverers, their Heirs and Aſſigns, may diftrain 

* for any Rents, Services or Cuſtoms due and 

* unpaid; and make Avowr 7 and juſtify the Coſts and Da- 

be bare bed bag dc Re u we 

* Recoverers might have had t uch Re- 

„% coverers were — ſeiſed the ref. & Vide 2 Roll 
« And therein every Avowant or Sas 1 in Ar. * 

% any Replegiari or Second Deliverance, if their 

% Avowry, Conuzance or Juſtification. be found 


ee for them, or the Plaintiff be otherwiſe barr'd, 


© ſhall recover his Damages and Coſts.” Vid 
19H. 8. 11. Plowd. 82. Dyer 144. 

But becauſe that Act extended to Perſons on- 
ly which held Lands, Cc. by Rent - ſervices or 
Cuſtoms, where ſuch Recoveries were ſuffered 
ut ſupra ; therefore by Stat. 21 H. 8. c. 19. it Stat. i 8. 
is enacted, * That in any Replegiari or Second c. 19. 
« Deliverance for any Rents, Cuſtoms. or Ser- 
+. vices; or for Damage-fealant, if the Avowry, 
* Conunance or Juſtification be found for the 
„ Defendant, or the. Plaintiff be nonſuit or o- 

* therwiſe barred, the Defendant ſhall recover 
* ſuch Galle and Damages as the Plaintiff ſhould' 


© have. 


74 Coſts and Damages Ch. 3. 6.7. 
* have had he recovered. So that this Statute 
« extended to Avowries, Sc. for any Rents, Sc. 
% whatſoever. Dyer 118, 141. $ 
Vide Paſch. 34 Eliz. B. R. Rot. 291. adjudg'd 
that this Statute did not extend to an Eſtray. 
Stat. 4 Jac. 1. But that Statute extending only to Avowries, 
* Sc. for Rents, c. and there being many other 
Actions within the ſame Miſchief, in 4 Jac. 1. 
another Act was made, in which that of 
« 21 H. 8. c. 15. which one Coſts to the De- 
© fendant in Debt, Treſpaſs on the Cale, De- 
* tinue and Account, or any other Actions what- 
« ſoever, wherein the Plaintiff or Defendant 
% might have Coſts,” ' 4 
Cofts and not By Reaſon of which laſt general Words, it 
Damages for was adjudged in the Caſe of Samuel and Hoder, 
Deſen- -2 Cro. 520. That the Defendant in Replevin, 
where he juſtified the Taking for an Amercia- 
ment in a Court-Leet, ſhould have his Coſts, 
(not Damages) though ſuch Juſtification is nei- 
ther for Rents, Services or Cuſtoms, nor for any 
other Particulars for which Coſts were given 
by any of the ſaid Statutes of H. 8. and are only 
implied in the general Words of that of Fac. 1. 
which includes not only ſuch Actions wherein 
Coſts are given by particular Statutes, but all 
other Actions whatſoever. | 8 
Yer note; In that very Caſe in 2 Cro. 520. are 
two other Caſes cited to have been ſo adjudged 
on the like Point, vis. Paſeh. 38 El. 44 £9 45 
Elis. which being before the ſaid Stat. 4 Jac. f. 
could not be influenced thereby. See alſo 
1 Brownl. 113. The Plaintiff in Replevin on 
Avowry for Rent, had his Coſts; and Second 
Book of Judgments, fol. 240. on Property plead- 
ed, Damages and Coſts. 
And Dyer 280. Quære on Nonſuit in Reple- 
vin, and after in Second Deliverance, if the De. 
fendant ſhall have Damages before Avowry 
made? Which admits he may after. And there 
is no Queſtion but at this Day Damages are to 
be given to the Defendant in Replevin, where- 
5 ever 
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Ch.3. 6.7. in Replevin, "PRES : 75. 
ever the Plaintiff is nonſuited, or Iſſue found 
againſt him, or he be. otherwiſe barr'd on Co- 
nuzance, Avowry or Juſtification, either for 
Rents, Cuſtoms or Services, and that even by 
the ſaid Stat. ) H. 8. c. 4. vide Ploud. 82. Dyer 
141. 19 H. 8. 11, 1 
And for Damage: feaſant by the ſaid Stat. 
21 H. 8. c. 19. vide Dyer 118, 144. 
See alſo the Caſe of Winnard and Foſter, c. Coſls for bot 
in 2 Turm. 1190. Replevin for taking a Cow Plaintiff and 
and a Stack of Hay, one of the Defendants made 
Cognizance as Bailiff of the Sheriff, and the 
other as his Servant, for that one N D. was pol. 
ſeſe'd of thoſe Goods, againſt whom a Plaint was 
levied in the County- Court, and he not appear- 
ing upon Summons, an Attachment iflued a- 
ainfſt his Goods, and ſo juſtifies the Takin 
The Plaintiff replies he was poſſeſſed of thoſe 
Goods, and traverſes the Poſſeſſion of N D. and 
on Iſſue the Jury found fer them as to the Cow, 
and Damages and Coſts 40 5. and as to the Hay 
— 4 Plaintiff, and the like Damages and 85 
Coſts. g a 1 1 
In Avowries where Part is found pro Quer 
and Part pro Def, it has been a Query whether 
the Jury can give Damage and Coſts to the 
Plaintiff; for that the Avowant being in Na- 
ture of a Plaintiff, where ſome Part of the 
Iſſue is found for him, it ſhews he had a Right 
to take ſome of the Goods, though not all; 
Ergo the Plaintiff in Replevin is not to have | 
Damages or Coſts. | 
But the Caſe in Zurw. ſupra, and that of 2 Roll. Rep. 
Denton and Parſons reported in ſeveral Books, 37 _ 
ſeem. contrary, vis. In Replevin the Defendant C. Jae. 473. 
avowed for 36 l. Rent; the Plaintiff as to 12 J. ” 
Pleads Payment, and to the other 24. an A- 
reement and Satisfaction; Part whereof, vis. 
ayment of the 12 J. was found for the Plaintiff, 
and for that the Jury gave Damages and Coſts, 
and Part found for the Avowant, vis. — 
there 


\ 


Plaintiff only 


Coſts and Damages Ch. 3. 6.7. 
there was no ſuch Agreement, and alſo Damages 
and Coſts; ſed vide Cro. Fac. 41 3. aliter. 
And 1 Brownl. 153. is, That in ſuch Cafe 
the Plaintiff ſhall have Coſts and Damages, and 
the Defendant a Retorno Habendo, and no Coſts 
or Damages. But, ſays he, if the Avowries are 
ſeveral, I think they ſhall recover Coſts and Da- 
mages on both Sides, $228. 
In Mich. 15 Fac. 1. Rot. 458. B. R. In Re- 
plevin againſt A. and B. the Plaintiff had a 
Verdict againſt A. and Damages and Coſts, and 
B. was acquitted of the Taking, Sc. and Da- 
mages and Coſts afſeſs'd for him; Judgment was, 
That the Plaintiff ſhould only be amerced as to 
B. but that F. ſhould have neither Damages nor 
Coſts, becauſe he ought not to have it by Law. 
In 2 Car. 1. Property of an Heifer, Part of 
the Goods taken, came in Queſtion, and found 
for the Defendant, and Damages and Coſts; and 
another Iſſue was found for the Plaintiff and 
Damages and Coſts alſo aſſeſſed for him, and he 
had Judgment accordingly : But the Judgment 
for the Defendant was, That he ſhould recover 
(not his Damages and Coſts aſſeſſed by the Jury 
for taking the Heifer, but) his Damages occa- 
fione Premiſſorum to ſuch a Sum, per Diſere- 
tionem of the Juſtices at his Requeſt, and in that 
Behalf ſuſtained, according to the Form of the 
Stat, vw, if meant the Stat. 4 Fac. ſupra, & 
vide 2 Lutw. from fol. 1196 to 1204. 


A.3H,7.c10. And note; It has been held upon the geners| 
to be taken Rule, (that all Statutes which give Coſts are to 


No Colts to 


be taken ſtrictly) that the Stat. 3 H. 7. c. 10. 
is not to be extended farther than the Words 


Avowances on thereof will bear; and therefore where a Re- 


plevin was againſt three Defendants, one where- 
of an Infant, all appear'd, and avow'd by At- 
torney, and Judgment being againſt the Plain- 
tiff, he brings Error for the Infant's appearing 
by Attorney. But becauſe he might have plead- 
ed this in Abatement to the Avowry, and did 
Rot, it was held well, and Judgment 8 

but 
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Ch. 3. 9.7. in Repledin. g 
but the Court would give no Coſts to the A- 
vowant for Reaſon ſupra, and ſaid that ſuch 
Statutes are a Sort of Penal Laws, and the ſaid 

Stat. 3 H. J. mentions only Writs of Error 
. by any Defendant or Tenant, which 
does not extend to Avowants. M. 2 N & M. 
B. R. vide Salk. 205 : 

In Replevin the Defendant avow'd as Over- On Nonſuit in 
ſeer of the Poor for a Diſtreſs" for a Poors Replevin the 
Rate on 43 £1. c. 2. and at the Trial the Plain- Juries not gi- 
tiff was nonſuit, and no Damages being found, ing Damages 
it was afterwards mov'd for a Writ of Inquiry uz“ be ſup- 
to ſupply this Omiſſion, which was granted; plied, 
becauſ& here if the Jury had inquir'd, it had 
been as an Inqueſt of Office on which no At- 
taint: would have lain; and diftinguiſh'd this 
Caſe from 1 Sid. 389. of an Avowry for a Rent- 
charge, according” to 17 Car. 2. c. ). for there 
the Writ of Inquiry was well denied; for by that 
Statute the , are to inquire both of the 
Rent arrear, and of the Value of the Cattle. 

But the Stat. 43 Z7. does not tie it up to the 
fame Jury. Salk. 200. ice 4% 
By Stat. 11 Geo. 2. c. 19. If the Plaintiff in 
Replevin upon Diſtreſſes for Rent, Quit-Rents, 
Reliefs Heriots, and other Services, ſhall be- 
come nonſuit, diſcontinue, or have Judgment 
againſt him, the Defendant ſnall recover double 4934534 


2 


For great Variety of Precedents of the Pro- 
ceſs in Replevins in Engliſb, ſee Lilly's Entries, 
Page 347 to 378, printed 1741. 


3 


Form. 


Right of another, he muſt then make Conuzance 


Ot Avowyles: Ch.. f. . 
s ECT. I. Of Avowries.' 


AY Avowry (as before is ſhewn) is where 
one takes a Diſtreſs for Rent, or other 
Cauſe, and the Owner ſues « Replevin; then 
he who took the Diſtreſs muſt juſtiſy and avow 
the Taking, or ſhew Cauſe why he took it; as 
where he took it in his Right he muſt ſhew it, 
and ab the Taking; and where he took it in 


as Bailiff, Sc. „ + A. 3 
In Replevin the Deſendant may avow or juſti- 
fy at his Election; but if he juſtify, he ſhall not 
have a Return, as he ſhall where he avows. 
3 Lev. 204, 205. «1 in bnd nie 49 
See before in Pleas to Replevins, Page 65, 
66, 67. the Difference between Pleas in Bar; and 


making Conuzance, and Juſtifications and Avow- 


ries. | Sis, 
An Avowry is in the Nature of a Count or 
Declaration, and therefore ought to contain 
ſufficient and certain Matter, whereupon there 
may be a Judgment to have a Return. 2 Co. 
25. 4. 
But if the Avowry, or any Declaration or Re- 


1 wants only Form, or omits Circum- 


ances of Time, Place, Sc. there the Plea of 
the other Party may ſalve ſuch Imperfections, 


but cannot ſupply Matter of Subſtance. Tbig. 
vide ante. 


That an Avowry requires Certainty, Ec. vide 
Hut. 4. 1 Vent. 99. Hob. 116. Cro. Fac. 160, 
162, Cro.Car. 260. W. Fo. 500. Kelw. 79. 
T. 70. 138. Hutt. 50. Winch zi, 32, 1 Danv. 
510. 

9 | Alſo 


% 


Ke 
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Ch.4. 6.11 Of Avowiies. a 79 
Alſo the Defendant in Replevin need dot Averment. 
aver his Avowry with an Hoc Paratus eſt Veri- 
ficare ; becauſe the Defendant in bis Avowry is 
the Actor, for therein he ſhews his Matter (or 
Complaint of Wrong done) which is a Count, 
and prays to have a Return; and therefore as 
Plaintiff he ſhall not aver his Avowry no more 
than the Plaintiff ſhall-aver his Count. Plow 
163, 342. | | | 
Alſo an Avowant ſhall not be driven: to al- Seiſin alledg d. 
ledge Seifin within the Time of the Statute of 
Limitations, (vis. 32 H. 8. cap. 2.) but that Sta: 32 K. 8. 
2 be ſhewn on the other Side. (Sed Quære.) 1 
Co. 65. | | | 
In an Avowry for Rent, Seiſin muſt be al- Rents. 
ledg'd within fifty Years, before the making of 
the Avowry or Conuzance, by 32 H. B. cap. 2. , 
Avowry upon a Tenure of Fealty, Rent and Services. 
Suit of Court, the Plaintiff confeſſes the Te- Calual. 
nute, but ſays, That neither the Avowant nor 
his Anceſtors were ſeiſed of the Services, or any 
of them, within fifty Years; this is not yo: 
becauſe Homage, Fealty, Sc. and ſuch caſual 
Services may not happen in fifty Years, and ſo 
out of the Stat. 32 H. 8. cap. 2. of Limitations. 
3 Lev. 21. 
And Note; Seiſin of Services by the Hands 
of Tenant at Will ſhall. not bind the Tenant. 
8 H. 6. 1, 7. rv an 
. "4 by the Hands of Leſſee for Years. 2 H.6. 
EN 1 p | ? 15 ; 
But where a Man makes a Gift in Tai), ren- 
dring Rent, he may avow without Seiſin, be- 
cauſe the Deed, and the Reverſion, gives him a 
ſufficient Privity. 8 H. 6. 18. 16 1 ; 
An Avowry was for a Relief upon the Te- Relief. 
nure of Fealry, Rent, and Suit of Court, and 
ood without mention of the Relief, becauſe it 
is Parcel of the Tenure 4e Communi jure, and a 
Flower of it, and if ſeparated from it muſt be 
ſhewn on the other Side. 3 Lev. 43. 
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+. Df. Adowiies: Ch. 4. G1. 
If Executors by 3 H. 8. cp. 3). avow for 
Arrears of Rent in Fee acerued to the Teſtator, 


they muſt ſhew that the Land continues in the 
Seiſin of the Tenant, who ought to have 7 


it, or in the Hands of ſome other who claims 


| by or for him, according to the ſaid Stat. Co. 


Tenants in 
Common. 


I Noll. Abr. 320. N. pv. 253. Cre. El. 5 306. 


El. 547. See O. Lit. 10. 5. en 
And Nore's An Avowry is not good in the 
Right of one Executor where there is another 
Executor not named; 12 R. 2. Firs, Avotory 
88. 1 Noll. Abr. 3 19. 5. 12:20 99 
One Tenant in Common cannot avow the 
Taking of the Cattle of a Stranger Dam 
feaſant, without making himſelf Bailiff or Ser- 


vant to his Companion. 1 Zilly's Abr. 216." 


And tho' they may join in Debt for Rent, 
Oc. yet they cannot avow jointly, but muſt malo 
ſeveral Avowries. Tit. Sed. 3177 Vide Salk. 390. 


One avowed for Damape-feaſant in his Com- 
mon, but alledged no Damage to himſelf, this 
is naught, becauſe he cannot diſtrain a Stranger 
Cattle without à particular Damage. 3 Lev. roq- 
Viae Bro. Common 35. 15 H. J. 13. 21 Z. 3. 42. 
3 Noll. Al. 320. 1%, f. C4) GH 

In Avowry the Defendant ſays, That the Pro- 
is in a Stranger, abſyue hoc that they were 
the Plaintiff'is; this id — either in Bar or A- 
batement, and the Defendant need not avow 


for the Return of the Goods ; for they not be- | 


ing the Plaintiff's, the Avowant is to have a Re- 
turn without it. Cro. Jab. 5 10. 2 Leb. 92. 
In Treſpaſs the Defendant juſtified under a 
Preſentment in a Court-Leet, without 4 War- 
rant from the Steward; this is naught, But in 
an Avowry as Bailiff to the Lord, there need 


not be alledged any Warrant or Precept from 
the Steward. For in Treſpaſs tis ſufficient to 


jaſtify the Officer, to ſhew there was ſuch a Pre- 
ſentment and Amercement, becauſe that Actien 
tries the Authority only; but in Replevin the 
Suit is not ſo much for Damages as to try the 

8 Right; 
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Show. 61, 62. Salk. 40 
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Right; and therein tis nor ſufßeient to ſet out 
an Authority, but muſt make out « Right. 


1 £5691 

So in Treſpaſs, if the Deſendant juſtifies Da- 

e-feaſant, or by Diſtreſs for Rent, he muſt 
2 himſelf Bailiff to the Perſon. that has (or 
claims) the Right, or that he did it by his 
Command; but the Command therein is tra- 
verſable: Aliter in Replevin, whete the Avow- Diverſity. 
ant makes Conuzance on the Right. Salk. og. 
1 Lev. 150. 2 Leon. 115. 1 Roll. Rep. 46, © 
A Serjearit at Mace juſtified under 4 2 
on a Plaint in Replevin out of the Sheriff 's n 
Court in Lonuon; and held ill for want of ſnew- 
ing that the Precept was return'd; for where a 
1 Officer juſtifies under a returnable Writ, 

e muſt ſhew it was return'd; aliter of Subor- 


dinate Officers. Salk. 409. 


But Noere ; A Replevin, or Alias Reptevin, are 
nor eturnable protelb ; contra of a Pluries Reple- 
Vin. Ibid. 110. aer | 
In Replevin the Defendant avows, That he Pra. 
was.pofleſs'd of a Term fill in Being, and leas'd 
Je to the Plaintiff; this is naught ; for tho' ff 
ſeffuonatus fuit be good in Debt for Rent, yet it 
is not in Replevin; for in Replevin the Deſen- 


dant muſt ſet forth his Title, and how he be- 


came poſſeſti d. 2 Mod. 70, 1. | Lutw; 1165, 

& 1492." Vide poſt, NEST 4 | 
But fee below in this Chapter ad finem, Se. 3. ' 
the Stat. 11 Geo. 2. cap! 19. as to this Point; 


Note; At Common Law the Lord might avow Avowries 4 
upon his Tenant for Rents, Services, Oc. after 
four ſeveral Methods and Manners. Vide Co. 

Tit. 269. J. 9 Co. 135. Raym. 257. 


1. Upon one as his very Tenaur, by Reaſon 


. of the Tenure; as where the Lord bad a Fee in 


the Seigniory, and the Tenant had alſo a Fee in 

the Tenancy. [FLA 1 gi 
2. Upon one as his very Tenant by the Man 

ner; as where ſuch Tenant made a Leaſe for 


Life, 


1 


4 
Hay 
1 5 T & # J * 
1 


Life, or a Gift in Tail, with Remainder in 
; Fee; there the Lord might avow upon ſuch _ 
Leſſee, or Donee, as on his very Tenant by the 

x | r. 20 H. 6. 9. L. | n 
But then the Lord ought to ſhew this: Matter 

his Avowry. 15 E. ; Vide 4 H. 6. 14. 
3. Upon one es his Tenant by the Manner, 
omitting (very) as when the Lord had only 
ſome particular Eſtate in the Seigniory ; as in 
| Tail for Life, or a leſs Eftate; and fo (ſay 
1 ſome) when the Tenant had a leſs Eſtate than 
Fee-fimple. Vide 21 Hl. C. 22. 2 H. 4. 24. Pl. 13. 
And that in this Manner the Donor ſhould 
avow on the Donee, the Leſſor on the Leſſee 

for Life or Years. Vide 9 Co. 133. 

4. Upon the Marter in the Land; as within 
his Fee and Seigniory; as where Tenant by 
Knights-Service made a Leaſe for Life rendring 
Rent; and died, his Heir within Age ; the Guar- 
dian in Chivalry might avow on the Leſſee ſu- 
per Materiam prædict. in Terris & Tenementis 
præditt. ut infra Feodum & Dominium ſuum. 

- . ² Eto 
By Statute But by the Stat. 21 H. 8. cap. 19. any Lord 
21 H. 8. c. 19. may avow the Taking of a Diftreſs within the 
'- Tenancy, as in Lands or Tenements within his 
Fee or Seigniory, without avowing upon any 
Perſon in certain. 9 Co. 23, 36, 136. Ray. 257. 
See below Sect. 3. ad finem. 5 5 
Yet he is at Liberty ſtill to avow as at Com- 

mon Law. Vide ibid. & Co. Lit. 168, 169. 


SECT. II. Vo ſhall avow. 


TEE King having the Profits of Lands by 
1 Outlawry in any perſonal Action (as well 
as real) may avow. 15 H. J. 2. Pl. 4. 

The Lord. The Lord may avow, as before is ſhewn, 
eeithber at Common Law or by the Statute, 

ai H. 8. cap. 19. ED 


Guardian 


* * * * 
» pr EN». © R 9 * R ; FI 9 nnn r * A a nnn 2 w * W amm * _ = * 
+ * 28 * 8 3 2 * ws 5 2 ht, * * . FA 0 8. 8 * ; ” Ls * . * — * * * * * ef * 3 1 N 2 18 2 FF SIE * 2 F Tp Aa 2 K Y N T 5 2 "OE * 4 4. "IJ * 9 . 
1 | f J . 5 . b * h * ; 18 7 * . 7 - * 1 3 IF 
* * jm p - 1 4 * * 4 4 2 — „ 
7 ” » < o 4 * . \ . 0 4 4 N 3 Op 4 149448 a 


* , ö 
| 3 f * ny 
5 * ien N r 
: r r E * A * 8 
5 : 3 998 * 16 x 
, * T7” i ? * > 5. 2 7 
- Pots oy _ wy 1 4 * 4 0 
* ! 14H "8 4 4 
<E * 4 - 8 . 7 P 2 * Wy of 1 * 
- * 


9 # # * b '- 4 7 n 

y * 2 7 AY re” ” PA 4.1 { * * >.» LS MY * 
| tals "yy Ro * * 4 2 * F 1771 —_— x 
* 8 Mw" * * Md "TIP. - © oy * — * enn 

3 KP * a A 

"6 3%, - DING * 4 F N 
9 \ \ hs 1 1 n . -» 7 
- , p tw 


4 | 1 — * 4 Wd N r < * . | Y. 8 "Y 4 ** « 4 
* ? _ W „ _ g N EE al "7 ; 4 
enn ö wn 
F 9 * 
N 1 In - 


: * 
LES WF», | : 7% 2 n IF 
* 792 "at © j * * 25 0 4a 2 HOON IHR 
* » 8” * ** K 1 # « A 42 . P 
n : , : & 4. A - * Loc 4 . 2 = 


>» 


Cb. 4. 6.4. Of Avowyles. - * 
SBuardian in Socage may avow for Damage- In Socage. 8 $ 
, Ffeafant in his own Name, for he hath the G. ——˖ Ron 


vernance of the Land. Vide 15 H. J. 14. 
Ceſtuy que Uſe before the Stat. 2) H. 8. could Cum gue U. 
not avow for Damage-feaſant in his own Name, 
becauſe at Common Law. he had nothing in 
the Land but only the Occupation at Sufferance L 
of the Feoffees. Yize 15 H. ). 2, 12, 13. & - 
19 H. J. 4r. | 4 
But fince that Statute he may avow in his 
own Name, Ec. or he may juſtify in the Name 
of the Feoffees. (Luere.) 17 H. 4. pl. 3. : 
A Commoner may avow for Damage'feaſant commoner. 7 
tho he be but a Copyholder, or Tenant for Copylglder. "8 ; 
N 8 Co. 78. 5 Co. 112. 17 H. J. 41. 13 
And *tis ſaid he need not ſhew per quod ami- Lenant for 
fit Communiam, Nov. Lib. Intr. 513. O. Seft, 4. Near. 
But this has been otberwiſe adjudg'd. And ſee 
9 Co. 113, who ought to ſhew it. | WES 
Tenant at Will may avow for D e ſeaſant. At Will. 
5 I * pi. 4. Lib. Intr. 561. B. ct. 1. | 
8 Co. 78. 130. | f 5 
But Tenant at Sufferance cannot avow for At Sufferance. 
Damage-feaſant. 19 H. 9. 47. 
Yer in Treſpaſs he may juſtify Damage-fea- 
ſant, for he ought to have the Profits till he that 
has Right enter upon him. 4 H. J. 3. pl. 6. 
A. Parſon may avow for a Rent charge by Parſon, 
Preſcription, Yide Lib. Intr. 55). B. And ſo it 
ſeems may any other. Quære. 
An Executor may avow for Rent due in vita Executor. 
Teſtatoris, by 32 H.8. cap. 39. | 
And for Rest reſerv'd by the Teſtator on a 
Leaſe for Years he ſhall not be put to ſhew the 
_ Teſtament. (Quere.)-12 R. 2+ 163, : 2 
38o an Adminiſtrator may avow for Rent due Adminiſtras 
in the Life of the Teſtator, by 32 H. 8. dor. | 
So If a Rent be granted by Husband and Wife, peme. 
the Arrearages incur, and then the Husband 
dies, the Wife may diftrain and avow, Sc. 


at ing G 2 Husband 
3 


It 
—# 
<< 
1 * : 
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Baron and Hausband and Wife in Right of the Wife 


Peme. may avow for Rent · ſervice, Lib. Intr. 555. or 
2 | for Rent due to the Wife after Coverture. 4 H. 
4 - 6 6. 1 3. ; : 5 | i 1 | | 


But one cannot make Conuzance as Bailiff to 
the Husband and Wife, becauſe a Feme-Covert 
cannot make a Bailiff. Fitz. Avowwry 198, vide 

| ante. P | | 
Bailiff. In Replevin the Defendant may make Conu- 
zance, or juſtify as Bailiff to J. S. Salk. 107. 
And Note; In Replevin the Bailiff is an 


tra in Treſpaſs. Ilia. 108. 


SE CT. III. Fr zwhat one may avow. 


Homage, &c. FOR Homage, Fealty, or other Services, the 
Ip might diftrain and avow, Sc. Vide 
4 Co. 6. EE Re 
Services. So for Rent-ſervice ; but if he were to render 
one Thing or another, he ſhall avow according- 
ly, in hoc caſu enim Tenens habet Eleftionem, 
+ - unum ſolvendo liberatur. Brat. Lib. 2. 
ol. 35. TS f 
Rents. And fo it ſeems for Rent-charge, as well as 
Vide 21 H 5. Rent ſervice; and if he avows for two Rents 
79. pl. 23. Where one Rent Day is not come, the Avowry 
5 ſnall abate only for that which is not come. 
1 | 8 Co. 45. 25 8 
| Alto the Avowry ſhall not be for the double 
* | Rent, but only for the Quantity of the fingle 
4 | Rent. 16 H. J. 4. Pl. 2. c | 
Reliefs.  * An Avowry may be for a Relief, or a Heriot- 
| fervice, for they are in Nature of Rent ſervices, 
Vige 3 Lev. 35. f | 
So it may be for Heriot-Cuſtom. Yide Nov. 


Heriots. 
3p Lib. Intr. 613. Sect. 22. | 7 
8 So for a Fine in a Court: Leet, becauſe it may 


be diſtrained for. Jide ante Diſtreſſes. 
Forfeitures So for Forfeitures upon divers penal Statutes, 


and Statutes. as the Stat. 4 H. 7. cap. . for a Moiety of the 
| Value 
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Value of the Land; and the Statute for Main- 
tenance of Hus ; and other Statutes that 
n 
So for Amerciaments in a Leet. 20 H. y. 66. Amercia- 
Or in the Sheriff's Torn. 28 E. 3. 95. ments. 
80 for Amerciaments in a Court- Baron, where 
the Diſtreſs is by Cuſtom. 20 H. 7. 66. Dyer 
322. And for an Amerciament, for the Tenant's 
: not coming, they may diftrain, if it be aſſeſſed 
4 by the Aﬀeerors, otherwiſe not. | 
| 80 for a Corrody granted by Deed with Clauſe Corrody. 
of 3 one may avow, otherwiſe not. 2) E. 
3. 81. bo bes 
For Damage-feaſant one may avow, as before Damage ſea- 
is ſhewn. Vide 8 Co. 89. B. Francis's Caſe. But fant. £ 
if the Cattle is chaſed out before he diſtrains, he 
cannot avow the Diſtreſs. 9 Co. 22. 16 E. 4. 10. 
In Replevin the Defendant ſhews his Free- 
hold, avows for Damage-feaſant ; and be- 
L cauſe it was found the Freehold of him and 
| his Wife, it was adjudg'd againſt him, for both 
"were ſeiſed. Tyin. 38 El. in C. S. Walker vetl, 
| Bonner. k 3% 2 2 
: The Defendant ſhews that A. was ſeiſed, Seiſin. 
; not ſhewing how) and that it deſcended to | 
im, and that he was ſeiſed in Fee; adjudg'd 
good. Tin. 9 Fac. Newton verſ. Anſley. | 
The Caſe of Gilbert verſus Parker, Paſchæ Seifin al- 


2 Dales * Wr — 
n 


* 


ne, B. R. as reported by Serjeant Salkela, ledg d 
1 Hage 629, 630. was thus: In Replevin for ta- 
9 5 Cattle the Defendant made Conuzance, that 
his Maſter was ſeiſed of the Locus in quo, & 
er ejus Precept he took them Damage - feaſant. 
he Plaintiff replied, That he was ſeiſed of 
ne third Part, and put in his Cattle, abſque hoc 
dat the ſaid A. was ſolely ſeiſed. To this the 
Jefendant demurr'd, and Judgment was given. 
gainſt him; for the Defendant makes Conu- 
ance under his Maſter as ſole ſeiſed, when he 
as Only 'Tenant in common, in which Caſe he - 
ould have pleaded according to the Truth, 
hat he was only Tenant in common, c. 
4 1 5 G 3 When 
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When the Defendant pleads his Maſtet was ſeiſed * 


in Fee of the Place where, c. that muſt ne+ 


Differenee be- 

tween Te- 
nants in Com» 

mon and 

1 
fc. 


Commence- 
ment of par- 


: ticular Eſtates. 


_— be underſtood that he is ſole ſeiſed 3 
and whatever is neceſſarily underſtood, intend. 
ed and implied, is — as much as if it 
were expreſſed; and therefore though a Seifin 
in Fee be only alledged generally, yet that being 
intended a ſole Seiſin, the Plaintiff may traverſe, 
abſque hoc that he is ſole ſeiſed; and fince the 
Plaintiff makes himſelf Tenant in common with 
the Defendant, it had not been enough for him 
to ſay, that he is Tenant in common without 
traverſing the ſole Seifin. 3 
Secondly, The Court held he might traverſe, 
either ab/que hoc that he was ſole ſelſed, or that 
he was ſeiſed Modo & Forma. Vide Hob. 119, 
3 Cro. 795. Winch j. 2 Mod. 6. Dyer 280. of 
which Caſe the Court doubted, but ſaid there 
might be a Difference berween Parceners and 
Tenants in common, who are ſeiſed per mie & 
ger tout. Vide 1 E. 4. 9. 2 Vent. 228. Hut. 120. 
Hob. 72. Mo. 86 3. 3) H. 6. 31. Kel, ay. 1 Leon. 
48. 6. 2%. 1 „%% - 
But note; This Caſe is alſo reported, and 
ſomewhat more fully in 6 Mod. 158, 1 59. And 


in the Concluſion of the Caſe it is ſaid, There 


may be a Difference between Coparceners and 
Jointenants, and Tenants in common. For the 


two firſt are ſeiſed per mie d er tout, but the 


laſt have a ſeveral Seifin: Apd here to introduce 
his Traverſe, he muſt make himſelf ſome Title 
to enable him to controvert with the Defendant ; 
and there is no Difference between an Avowry 
and a Juſtification, as was urged, for in both if 
the Party ſets forth a Palfity he is bound to 
maintain it. Et Juagment pro Quer Nife, Per 
tot Cu. See alſo the Authorities there cited. 
In Replevin the Avowant ſaid, That he was 
poſſeſſed for Years, and made an Under-Leaſe 
reſerving Rent, Cc. for which Arrear he di- 
ſtrain d. The Plaintiff was nonſuit, and a Re- 
turn irrepleviſable awarded; and apon the Re- 

i IE "<= 


Ot Avowzies. Cb. 4. 63. 
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C g. Of Avowiles. 

turn of the Writ of Inquiry, an Exception was 
taken that the Avowry was naught, for that the 
Avowant pleaded a particular Eſtate, without 
ſhewing who had the Fee, and the Commence- 
ment of the particular Eſtate ; but per Cur, 


though the Avowry be naught for that Cauſe, 


” the Objection being after the Nonſuit, it is 
late; for the Interlocutory Judgment is 
ſuch on which a Writ of Error lies, as in Judg- 
ment on a Writ of Dower. Mich. 3 Anne in 
B.R. 6 Mod. 223. And ſee the Stat. 17 Car. 2. 
. 6. . infra. 


An Avowry may be for one Thing, though Avowry for 


the Diſtreſs was taken for another. Bro. Di- 
ſtreſ 62. ante. Yet an Avowry for Rent, 
Where Part thereof is not due, is Error ; but ir 
may be cured before Judgment by abating the 
Avowry as to that Part of the Demand; as in 
the Caſe of Richards verſus Cornforth, Mich. 
9W. 3. S. R. where Error was of a Judgment 


Rent Part not 
due. 


. in Replevin, wherein the Defendant avow'd for - 


Rent, and had Judgment in C. . But on Er- 
ror brought in F. R. it being ſhewn, that Part 


of the Rent became due after the Diſtreſs was 


taken, for the Diſtreſs was made the 26th of 


September, i. e. three Days before Michaelmas 


Day, whereas the Defendant had avow'd for 
Rent due on Michaelmas Day. And per Cur, 


this is naught, for the Judgment is to have a Re“ irrepley”. 


Return irrepleviſable, i. e. That he ſhall have 
the Diſtreſs as a Pledge till all the Rent avow'd 
for be paid, and that was more than was due at 
the Time of the Diſtreſs. And they ſaid, that 
in this Caſe the Avowant before Judgment 
ſhould have abated his Avowry quad the Mi. 
 Chaelmas Rent, and taken Judgment for the reſt. 

But in this Caſe. the Defendant got his Avowry 
amended in C. B. and thereupon the Roll was 
alſo amended in B. R. and fo the Error was 
cured. Vide Salk. 580. 


As to bringing Money into Court in Reple- Money | i 
vins and Avowries, there ſeem to have been re- brought into = 


G 4 pugnant 


pugnant Judgments. For in Hill, 10 W. z. B. R. 


in a Replevin, where the Defendant avow'd for 
Rent, the Plaintiff was admitted to bring it into 
Court. Salk. 597. | 

But in Hill. 12 M z. B. R. it was held, That 
in an Avowry to a Replevin there could not be 
a Projert of the Money into Court, becauſe the 
Avowry is to juſtify the Taking of the Cattle, and 
whether the Money was paid or not is not-the 
Queſtion 3 but if the Diſtreſs was rightfully ta- 
ken, the Avowant muſt have 3 Return; bur if 
wrongfully taken, he muſt anſwer the Plaintiff 
his Damages. PF. 

And accordingly was it held in the Caſe of 
Horn and Lewen, Salk. 583. where in Replevin 
the Defendant made Conuzance fur 1200 l. Rent 
in arrear for one Year. The Plaintiff as to 50 l. 
pleads de injuria ſua propria abſque hoc quod 
Juit in arretro. And as to the other Fifty, that 
he was ready on the Land till Sun-ſet, and none 
came to receive it, and that he is ſtill ready ta 
Pay it, and brings the Money into Court. The 
Defendant demurs ſpecialy ta the firſt Plea, be- 
cauſe it tends to the General Iſſue; and to the 
other 501 , he takes it out of Court, & pro 
Dampnis dicit quod non obtulit, Cc. and to this 
the Plaintiff demurr d: And after ſeveral Argu- 
ments the Court held. ub Seri 

Firſt, That de injuria ſua propria abſque hoc, 
d. was an impertinent round about Way of 
Pleading the General Iflue, and amounted to no 
more than Riens en arrere, and conſequently ill 
on a ſpecial Demurrer; and that this Traverſe 
put the Defendant to an unneceſſary Replica- 
tion, and therefore as to the firſt 50 l. it was 
clear for the Defendant. 

Secondly, As to the other 50 l. the Court held, 
that the bare Paratus was not ſufficient withour 
an Obtulit; and therefore his being ready on the 
Land fince he did not tender the Rent, did not 
oblige the Grantee to demand the Rent before 


he made the Dilfreſs, as in Hob. 203. 1 Yent, 


322. 
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Cb. 4. 63. Of Avowyies; 


322. and ſo the Diſtreſs was lawful without a 
Demand, and then the Avowry or Conuzance 


of the Defendant ſtands unanſwer'd. 1 
Thirdly, That the Profert of the Money was 
impertinent and idle, as Kelw. 20. Dyer 223. 
2 B. 4. 25. Pl. 15. 2 Cro. 126. | 
It is true, in Debt on Bond, &9c, there may 
be a Profert to ſave Damages, becauſe there the 
Money is the Thing in demand; but it cannot 
be in an Avowry to a Replevin for the Reaſons 


before-mentioned, &c. If then the Profert was vt jupre. 


* 


3 


idle and ſuperfluoys, ſo was the Avowant's ac- 
cepting it, and therefore Judgment muſt be 
given for the Avowant upon the Avowry, by 
which it appears that the Rent was behind, and 
the Diſtreſs lawful, to which there is no ſufficient 
Anſwer. Salk. 583, 584- 


By the Stat. 1y Car. 2. c.. When a Plain; Stat. 17 Car. 


e tiff is Nonſuit before Iſſue in any Suit of Re- 2+ cp. 7. 


„ plevin, remov'd or depending in any of the 
* Courts at Weſtminſter, the Defendant making 
* Suggeſtion in the Nature of an Avowry for 
Rent, the Court on his Prayer ſhall award a 
„ Writ to the Sheriff to inquire of the Sum in 
* Arrear, and the Value of the Diſtreſs ; where- 
1 22 of fifteen Days ſhall be given to 
* the Plaintiff, or his Attorney in Court, of 
.* the Sitting of ſuch Inquiry, and upon Return 
of the Inquifition the Defendant ſhall recover 
* the Arrears,. if the Diſtreſs amounts to that 
Value, or elſe the Value of the Diſtreſs with 
© Cofts, and ſhall have Execution thereupon, by 


H' Fa or Elegit, or otherwiſe, as the Law 


** ſhall require. 


If ſuch Plaintiff be nonſuit after — | 


and Iflue joined, or if the Verdict be again 
him, the Jury at the Defendant's Prayer may 
* inquire, and the Avowants recover, Cc. us 
* ſupra. | 
And if Judgment be upon Demurrer for 
" ſuch Avowant, the Court, at the Defendant's 
2 Prayer, 


- 


Ch. K. 
uire the 
1all have 


Where the Diſtreſs ſhall not be found to be 


Df Abotules. 
* Prayer, ſhall award «' Writ to 
* Value of the Diftreſs, whereupon he 


Wh Judgment, Sc. ut ſupra. 


.* to the Value of the Arrears, the Tamy R 


« diſtrain for the Reſidue. 

Aod by the Stat. 4 & 5 Anne, For the A 
Wort of the Law, it is enaQted,”* That 
e any Defendant or Tenant, in any Aden or 
« Suit, or any Plaintiff in Replevin, in in any 
Court of Record, may, with Leave of the 
% ſame Court, plead as many ſeveral Matters 

« thereto as he ſhall think neceſſary for his De- 
u fene. 

And by Stat. 11 Geo: 2. c. 19. Defendants in 
Replevin may avow or make Conuzance gene- 
rally, T hat the Plaintiff in Replevin, or other 
Tenant of the Lands, &c. where the Diſtreſs 
was made, enjoyed the ſame under a Grant or 
Demiſe, at ſuch a certain Rent, during the 
Time wherein the Rent diſtrained for incurred, 
avbich Rent was then and ſtill remains due: 
Or, that the Place where the Diſtreſs wits taten 
was Parcel of ſuob we Tenements beld of 


fach Manor,  Lordfiip, &c. for which Tenements 
the Rent, Relief, &e. 45 ned for, was at 


the Time of fuck Diſtreſs and ſtill remains 
auc, without ſetti rth the 82 . 
Demiſe or Title of the Landlord, Oo. and 


the Plaintiff be nonſuir, &e. the Defendant is bs 


have double Coſts. 

It frequently happened, that Landlords bring- 
ing an Action on the Caſe to recover 4 rea- 
ſonable Satisfaction for Lands, £96. occupied by 
the Defendant, there appeared in Evidence on 
the Trial, ſome written Agreement or Parol De- 
miſe, with a certain. Rent reſerved, by which 


the Plaintiff was nonſuit; but this is remedied 


by the Stat. 11 Geo. 2. c. 19. and it is thereby 
enacted, That ſuch Demiſe or Agreement may 
be made uſe of as an Evidence of the Ruantum 
of the Damages to be recovered. W 5 

0 


See other Statutes concerning Avowries, vis. 
Stat. Weſt. 2. c. 2. Stat. ) H. 8. c. 4. Stat. 21 H. 
6. c. 19. Stat. 19 Car. 2. c. 3. Cc. 
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CHAP. V. 


S. 
Anno Tertio Georgii Regis, c. I 5. 


An Af for the better Regulating the Office of 
Sheriffs, and for Aſcertaining their Fees, and 
the Fees for ſuing out their. Patents, and 

- pafſmg their Accounts, 85 


? F 1 : 

. F OR the greater Eaſe of Sheriffs in the Clerks and 

; 0 Execution of their Offices, and paſſing Smet cn. 
their Accounts, be it enacted by the King's cern d in pa. 


; a 
moſt Excellent Majeſty, by and with the Advice ng Sheriffs 
and Conſent of the Lords Spiritual and Tem- 1 5 
: 2 and Commons, in this preſent Parliament counts, io 
5 embled, and by Authority of the fame, That take only the 


the ſeveral Officers of his Majeſty's High Court Fees in the 

of Chancery, Court of Exchequer; and the ſe- Schedule an- 
yeral Auditors and Receivers of the Revenue of nex'd, on For- 
the Crown in Wales, and their reſpective Sub- feiture to the 
ſtitutes, ties, Agents, Clerks, and all other Party grieved, 
Officers and Perſons whatſoever, having and of 8% and 
| ms. any Fee or Reward whatſoever to be Wm ner 
due and payable to him or them from any She- , (aid Foes. 
riff, Deputy-Sheriff or Under-Sheriff of any ih * e 
County in England and Wales, for making out Coſta, to be“ 
his or their Patents or Commiſſions, or the De- ordered n 
dimus for Swearing them into their Office, or for Complaint bf; 
Entring their Recognizance or Security, or for the Exchequer 
Writing out and Return of their Proceſs, or in a ſummary 
for their Appoſals, or caſting out of Court, 4 Way. 

or | 


N . ; 
- © 5. 4d Hef. rl de 
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92 

; for paſſing their Accounts, or for making their 
8 or for any other Matter or Thing 
whatſoever touching or concerning their She- 

- riffalty, may from and after the firſt Day of 
Michaelmas Term, in the Year of our Lord 

One. thouſand ſeven hundred and ſeventeen, ſe- 
verally and reſpectively, for themſelves, and the 
Perſons for whom they act and officiate, receive 
and take for their Pains and Service in the Mat- 

ters aforeſaid, the ſeveral Fees or Sums of Mo- 
ney in the Schedule or Lift hereafter mentioned 
or ſpecified : All which Fees in the ſaid Sche- 
dule mentioned, the faid ſeveral and reſpective 
Officers, Deputies, Clerks, and other Perſons, 
may claim, take and receive, from Time to 
Time, and ſhall not demand, take or receive 
any other or greater Fee or Reward whatſoever, 
in any wiſe' touching or concerning the Pre- 


miſſes in the ſaid Schedule mentioned, or any 


other Matter or Thing relating to the Patent or 
Swearing of any Sheriff, or to the Paſſing of 
his Accounts; and if any Perſon ſhall offend 
herein, ſuch Perſon ſhall forfeit to the Party 
aggrieved five Pounds, and treble the Sum 
him taken, over and above juſt Fees menti 
in the ſaid Schedule, together with his treble 
Coſts ; all which ſhall be ordered, awarded and 
iven to the Party aggrieved by the Court of 
— Sn upon Complaint. and Proof of ſuch 
Offence made and exhibired before the Barons 
of the ſaid Court, in ſuch ſhort and ſummary 
Way and Method as to them ſhall ſeem meet. 
The Lord F. 2. And whereas the Profers payable by 


Treafurer, the Sheriffs of the ſeveral Counties of England, 


Chancellor of into the Receipt of the Exchequer at Eaſier 
quer, and Barons, or any two of them, may order Clerks and Officers 


oſ the Exchequer, Qc. to give in a Particular of Rents and Certainties 
- yearly ſet in Proceſs to Sheriffs, and reduce and ſettle the fame, with 
: Regard had to the Value of the Rents of each County, and Orders 
thereupon to be made and entred-of Record in the Exchequer ; and the 
Rents ſo ſettled to be the Profers of each County, . payable to the Sheriff, 
and no other. | 4 EN 26 N an 46d 


Otter of Sheriffs, and Ch.. C8. 


e ¼ . 


Ch. 5. $.2. Paſiing their Patents, xe. 3 


this Day that they antiently were, although 
Lord High Treaſurer of Great Britain, or Com- 


. ſhall and may from Time to Time, at the Re- 
2 of any Sheriff or Sheriffs, or as often as 
t 


monly called the Treaſurer's Remembrancer) 


Court of Exchequer, to ſuch reaſonable and 


ing; and that, from Time to Time, the Sum 


2 
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and Miobaelmas yearly, remain the ſame at 


many of the Rents and Certainties out of which 
the ſaid Payments ariſe, have, of late Years, 


been alienated from the Crown : Be it further 


enacted by the Authority aforeſaig, That the 


miſſioners of the Treaſury for the Time being, 
the Chancellor and Chief Baron of his Majetty's 
Court of Exchequer, and the Reſt of the Barons 
of that Court, or any «wo or more of them, 


ey ſhall think fir, call before them the Re- 
membrancer in the Court of Exchequer (com- 


and the Clerk of the Pipe, or their Deputies, 
Secondaries, and ſuch other Officers as they ſhall 
think fit; and ſhall cauſe the ſaid Officers, or 
ſome of them, to bring before them an Account 
or Particular of all the Rents and Certainties 
written out yearly in Proceſſes, to the Sheriff of 
each reſpective County in England, to levy for 
the Crown; and re due Examination and 
Confideration thereof had, are hereby impower- 
ed and required, from Time to Time, to alter, 
diminiſh, reduce or eſtabliſh the ſeveral Sums 
wherewith the ſaid Sheriffs ſtand, or ſhall ſtand 
chargeable on the Rolls of Profers in the ſaid 


moderate. Sums as to them ſhall ſeem juſt and 1 
reaſonable, with Regard to the Amount or Va- | 
lue of the Rents in each County reſpectively; 

and that Orders of the Court of Exchequer be 

drawn up purſuant thereunto, and entred _ 

Record in the ſeveral Offices of his Majeſty's 
Remembrancer, the Lord Treaſurer's, or the 
Commiſſioners of the Treaſury's Remembrancer, 

and Clerk of the Pipe, ſome Time before the 

laſt Day of Michaelmas Term then next follow- 


and Sums of Money ſo reduced, aſcertained and i 
X ſettled, 
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Omice of 'Sheriffs, and Cb. 5. 5.3. 
ſettled, ſhall be deemed and taken to be the 
Profers of each reſpe&ive County, and the Rolls 
of Profers, from Time to Time, ſhall be made 
conformable thereunto; and the ſaid Sum and 
. | Sums ſo reduced, aſcertained and ſettled as a- 
foreſaid, and no other, ſhall be paid by the faid 
reſpective Sheriffs for their Profers, at the Days 
.and Times, and in the Manner formerly uſed f 
» Profers. - 5 
Sheriff levy- F. 3. And be it enacted by the Authority a- 
8 Debts, foreſaid, That from and after the ninth Day of 
2 uly in the Year. of our Lord One thouſand 
due to the ſeven hundred and ſeventeen, all Sheriffs who 
Crown, by fhall levy any Debts, Duties, or-Sums of Money 
Proceſs of the whatſoever, except Poſt-Fines, due or hereafter 
Pipe by Le. to become due to the King's Majeſty, his Heirs 
weri Facias to or Succeſſors, by Proceſs to them directed upon 
have 124. per the Summons of the Pipe, or Green Wax, by 
Pound for the Levari Facias out of the Court of Exchequer, 
firſt 100 J. and ſhall, from Time to Time, for their Care, Pains 
64. OE and Charges, and for their Encouragement there- 
— in, have an Allowance upon their Accounts of 
0” - Twelve-pence out of every Twenty Shillings, for 
and on Proceſs : 8 
dy Fr Fa and any Sum not exceeding One hundred Pounds ſo 
Extent to by them levied or collected; and the Sum of 
have 1. 64, Six-pence only for every Twenty Shillings over 
per Pound for and above the firſt One hundred Pounds; and 
the firſt 1007. for all the Debts, Duties, and Sums of Money, 
and 1 s. per (except Poſt-Fines) due or to become due to his 
Pound above, Majeſty, his Heirs and Sueceſſors, by Proceſs 
Provided he and Fieri Facias, and Extent, iſſuing out of any 
| — nf — 2 5 the 2 of Exchequer the 
Sum illing and Six-pence out of ev 
n * Twenty Shilling, bo any Sum not — 
fix'd by War. One hundred Pounds ſo by them levied or col 
rant of the lected; and the Sum of 'Twelve-pence only for 
. every Twenty Shillings over and above the firſt 
One hundred Pounds: Provided always: ſuch 
Sheriff ſhall duly anſwer the ſame upon his Ac- 
. count — General Sealing Day of lach Term 
N in which he ought to be diſmiſſed the Court, ot 
in ſuch Time to which he ſhall have a Day 
et granted 
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C5. $:4- Paſſing their accounts, cc. i 
anted to finiſh his faid Accounts, by Warrant 7 
and by the Lord Chief Baron, or oue of the 
Barons of the Coif of che ſaid Court for the 
Time being, and not otherwiſe, _ 8 
. 4. And whereas by Virtue of an AQ made Sheriff not 
in the fourth and fifth Years of the Reign of their obliged to 
late Majeſties King William and Queen Mary, charge in his 
for encouraging the Apprehending of Highway- Accounts Mo- 4 
men; and of one other Act —— in the ſixth ney paid by 7 
and ſeventh Years of his ſaid late Majeſty King Virtue of the 1 
William the Third, to prevent Counterfeitin — . 
and Clipping the Coin of this Kingdom; and rebendi 
| one other Act made in the fifth Year of her late ts hway- S 
Majeſty Queen Arne, for encouraging the Ap- — or 6 & 
prehending of Houſe-breakers, the re ſpective 5 V. 3. for 
Sheriffs of England and Wales are obliged to preventing 
pay the ſeveral Rewards of forty Pounds, as in iti 
thoſe Acts is directed, upon the Convictions of and Clipping 
Highwaymen, Clippers, Coiners, or Houſe- the Coin, or 
breakers, to ſuch Perſon or Perſons who ſhall 5 e for 
2 to ſuch Sheriff a Certificate under the Pprchending 
Hand of the Judge or Juſtices before whom ſuch Honte treak- 
\ Offenders were convicted, directing Payment on de J Fo 
thereof, under the Penalty of forfeiting to the Certiscate of 
Party intitled thereunto double the Sum fo cer- che Convic- 
tified, with treble Coſts of Suit; which ſaid Re- tion of fach - 
ward of Forty Pounds being ſo paid as aforeſaid, Offenders, and 
is by the ſaid ſeveral Acts ordered to be allowed the Receipt of 
to fuch Sheriff upon his Account; and if there the Party in- 
ſhould not be remaining in the Hands of ſuch titled to the 
Sheriff Monies ſufficient for that Purpoſe, that in Reward, ap- | 
ſuch Caſe the Surpluſage occafioned thereby, P to ts / | 
ſhould be repaid to ſuch Sheriff by the Lord _ 2 3 
High Treaſurer, or the Commiſſioners of the par a ll 7 : 
Treaſury for the Time being, out of the Re- gwh W. 
venue of the Crown, upon Certificate thereof pay him the 
from the Clerk of the Pipe, or by rhe Auditor of Sums ſo di, 
Wales, as by the ſaid abs Acts may more burſed, wißt. 
at large _ : And whereas fince the making out Fee. 3A 
of the ſaid Acts it hath been found, that many 
Sheriffs have been put under great Difficulties F 
and Inconveniencies thereby, not only by reaſon | _— 
"IRIS 2 
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'66 Office of Sheriffs, and Chis. 6.5, 


of paying down t Sums of Money for thé 
Rewards aforeſaid, before the publick Revenue 
writ out to them in Proceſs could be levied or 
collected by them, but alſo by Reaſon that ſuch 
Sheriff cannot have à Certificate of his Surplu- 
ſave from the Clerk of the Pipe, or the Auditor 
of Wales, until he hath fully finiſhed his Account; 
and be diſmifled the Court; by which Means the 
Sheriff is kept a long Time out of his Money ſo 
disburſed for the Rewards aforeſaid : Be it there- 
fore enacted by the Authority afoteſaid, That 
no Sheriff ſhall be obliged . or charge in 
his Accounts any Sum or Sums of Money to be 

paid for the Rewards above- mentioned, or any 
of them, from and after the ninth Day of Fuly 
One thouſand ſeven hundred and ſeventeen, but 
Mall and may immediately apply for the ſame to 
the Lord High Treaſurer of Great Britain, or 
Commiſſioners of the NN for the Time 
being, who, upon inſpecting a due Certificate of 
the Convidion of ſuch Offender or Offenders, 

. for which ſuch Reward ſhall be ordered to be 
paid as aforeſaid, by Virtue of the faid AQs, 
or any of them, together with the Receipts of 
Acquittances of the Parties intitled to receive 
the ſame, ſhall forthwith repay to ſuch Sheriff 
or Sheriffs reſpectixely, all ſuch Monies ſo dif- 
burſed and paid as aforeſaid, without any Fee 
or Reward whatſoever ; any Thing in the afore- 
faid Acts, or any of them, contained to the con- 
trary thereof in any wiſe notwithſtanding, 


No Sheriff or 9. 5. And be it enacted by the Authority a- 


Under- Sheriff foreſaid, That no Sheriff or Under- Sheriff ſhall 
to be attached, be attached or taken into Cuſtody by any Offi- 


We. for not cer of the Court of Exchequer, or other Perſon 


finiſhing his whatſoever, for not being appoſed upon any 


. Accounts in Writ or Proceſs for not finiſhing his Accounts 
Time. or for in due Time, or for any Contempt or Neglect 


any N | 
relating thereto, but by Writ under the Exchequer Seal, or by Warrant 
of a Baron to be executed by the Marſhal of that Court, or his Deputy, 
wherein ſuch Sheriff or Under-Sherif's Name ſhall be inſerted, and his 


. Offence expreſſed. E 


Es whatſoever 


o 


gut of Court in due Time, or after Payment or 


Sheriff may disburſe more Money for the Ser- 


* 
n 


# 


Ch.5.6.6,7. Paſling their Accounts, &c. 
whatſoever relating to bis Account, but by Writ 
under the Seal of the ſaid Court of Exchequer, 
or by Warrant for that Purpoſe to be ſigned by 
the Lord Chief Baron, or one of the Barons of 
the Coif of the ſaid Court of Exchequer for the 
Time being, to be executed by the Marſhal of 
the ſaid Court, or his 2 in which War- 
rant the Name of ſuch Sheriff or Under-Sheriff 
ſhall be particularly inſerted, and his Offence 
particularly ou and expreſſed. | 
$.6. And for preventing Delays and utineceſ- ie any Cleric, 
fary Attendance of Sheriffs in paſſing their Ac- or other Per- 
counts, be it enacted by the Authority afore- fon concerned 
faid, That from and after the firſt Day of Mi- in paſſing She- 
chaelmas Term in the Year of our Lord One riffs Accounts, 
thouſand ſeven hundred and ſeventeen; if any ſhall binder or 
Officer, Clerk; or other Perſon concerned in or retard the 
about the paſſing of Sheriffs Accounts, ſhall fame, or any 
wilfully retard or hinder any Sheriff in the Ma — 
paſſing of his Accounts; or by his wilful Neglect * oY | 
or Abſence, or by other undue Means or Ways, — 8 
prevent any Sheriff from being appoſed or caſt jn due Time, 
or after Pay- 
Tender of his or their due Fees herein aſcer- 4 * 
tained, ſhall refuſe or negle& to inrol, make Tender of the 
out, ſign and deliver his Quietus in due Time, Fees, infra, 
in every. ſuch Caſe the Perſon ſo offending ſhall ſhall refuſe or 
make ſuch Recompence and Satisfaction to the neglect to 
Party aggrieved as ſhall be adjudged, ordered or make out, or 
decreed; by the Barons of the Court of Exche- N and inrol 
quer, upon Complaint thereof made and exhi- Datekus, 


| he ſhall make 
bired before them in ſuch ſhort and ſummary a 
Way and Method as to them ſhall ſeem meet. _ —_ 


Party grieved, as the Barons on Complaint ſhall order in a ſummary way: 


5. 7. And whereas it frequently happens that No Sheriff in 
England (ex- 
cept for Cheſter, Lancaſter, Durham, and the We} Counties) who ſhall 
be in Surpluſage by any Diſburſements for the King's Service, except the 
Rewards appointed by the Acts, /upra $. 4. ſhall be obliged to take out 
a Record of ſuch Surpluſage, but may apply to the Lord Treaſurer, who 
1s to pay the ſame on * the Clerk of the Pipe's Certificate thereof, 
COON vice 
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3 Office of Sheriffs, am Ch.. 8, 
vice of the Crown than his whole Charge 
amounteth unto, by Reaſon whereof ſuch She - 


rif muſt neceſſarily be in Surpluſage upon his 


Account: And whereas ſuch Surpluſuge cannot 
be obtained by the uſual Courſe of the Exche · 


quer, but by Record of Surpluſage, which is 


very dilatory and expenſive to the Sheriff; be 
it fore enacted by the Authority aforeſaid, 
That from and after the firſt Day of Michaet- 
mas Term aforeſaid, if any Sheriff of any Coun- 
ty in England, (except the Counties Palatine of 
Cheſter, Durham and Lancaſter, and the ſeveral 
Counties of W/alcs, which do not paſs their Ac- 
counts before the Clerk of the Pipe) ſhall bap- 
_ to be in Surpluſage upon his Account, by. 

caſon of any Disburſements whatſoever by him 

made for the Service. of his Majeſty, his Heirs 

or Succeſſors (other than for the Rewards of 
Forty Pounds ſeverally and reſpectively allowed 


Ag 5. 2 


„befare- mentioned, to ſuch Perſons as ſhall ap- 
prebhend a Ai Coiner, Highwayman or 
| Houſe-breaker) ſuch Sheriff ſhall not be obliged. 
to take out a Record of Surpluſage for the ſame, 
but ſhall and may apply to the Lord High: 


Treaſurer of Great Britarn, or to the Commil-. 


fioners of Treaſury for the Time being, for the 


Payment of ſuch Surpluſage from the Clerk f 


the Pipe, or his Deputy. 


83 5. 8. And whereas great Inconveniencies have 
a by the Death of Sheriffs, during the 


fiee _ Time of their Sheriffalty ; be it enacted by the 
his Under. Authority aforeſaid, That if any High-Sheriff 
Sheriff or De- of any County of England or Wales ſhall happen 
puty ſhall con- to die before the Expiration or Determina- 


tinue in Office tion of his Year, or before he be lawfully ſu- 
and execute perſeded, in ſuch Caſe the Under-Sheriff or 


the ſame in i 
the deceaſed Sheriff's Name, till a new Sheriff ſworn, and be anſwer- 
able for the Execution thereof during ſuch Interval as the deceaſed 
Sheriff would have been; and the Security given by the Under-Sheriff 


to the Deceaſed, for the due Performance of his Office, is to continue - | 
during fuck Interval. R . 


and given by Virtue of the ſoveral As herein | 
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Ch.5. $.9.' Paſſing their Attounts, dee. 
pury-Sberiff, by him appointed, ſhall never- 
theleſs continde in bis Office, and ſhall execute 


the ſame, and all Things belonging thereunto 


in the Name of the ſald deceaſed Sheriff, until 
— Sheriff be appointed for the ſaid Coun- 

ty, ſworn in Mannef as is herein after di- 
tected ; and the ſaid Under-Sheriff, or Deputy- 

Sheriff, ſhall be anſwerable for the Execution of 

the ſaid "Office in all Things, and to all Re- 

Tm Intents and Purpoſes whatſcever, during 

k Interval as the High- Sheriff ſo deceaſe 

would by Law have been if he had been living; 

and the Security given to the High. Sheriff ſo 
deceaſed by rhe faid Under-Sheriff, and his 
Pledges, ſhall ſtand; remain, and be a Security 

to the King, his Heirs and Succeſſors, and to 

all Perſons wharſoever, for ſuch Under. $heriff's 14 
due Performance of his Office during ſueh In- 3 


9 > 
r N * 2 - 
id . 


8.9. And whereas it frequently happens that When'a She. 


the Proceſt iſſaing ont of the Court of Exche- riff by Exctie: 


er, / for levying Debts and Duties due to the 2 | 
wn; may be in Part executed by à Sheriff a q G * 
before he be ſuperſeded, and aſterwards in Part S 

the ſubſequent Sheriff, and ho Provifion hath ꝑgate 25 the 
hitherto been made for ſettling and adjuſting King's Debts, 


the Diſtribution ef the Fees and Poundage and dies, or is 


daimed and demanded by them in ſuch Caſe 3 ſuperſeded be- 
75 it therefore enacted by the Authority afore- fore-a VN. 
id, That when and fo often as any Sheriff tioni Exporay ' 
ſhall, by Proceſs but of the Court of Exchequer, awarded or 
{iſe or ektend any Goods, Chattels, or per- Sale, and the 
ſonal Eſtate, into the Hands of his Majeſty, — 5 
bis Heirs or Succefſots, for any Debts or Du- Siſe 6 cg 
ties due to the Ctown, and ſhall die, or be ſu- Eich 
perſeced before e Weit of Venditioni Beponas Court a 
awarded to Him for Sale of the ſame, or be- ting, , if not; 
fote ſuch Sheriff bath made actual Sale thereof, any Barn 
end a Wit ſhall afterwards be awarded to à muy ſettle a0 
i E 
take had to he Rxpeaces and Prectls crotch E 
. H 2 ſubſe- 
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| ſubſequent Sheriff, who- by Virtue thereof ſhall 

make Sale or Diſpofition of ſuch Goods, Chat- 

tels, and Perſonal Eſtate, ſo ſeiſed or extended 

by ſuch preceding Sheriff as aforeſaid; in ſuch 

Caſe the Barons of the Court of Exchequer, if 

then fitting, and if not. fitting, the ſaid Barons, 

or any one of them, being of the Degree of the 

Coif, ſhall order, ſettle and apportion the Fees 

or Poundage due for ſuch Seizure and Sale 

betwixt ſuch preceding and ſubſequent Sheriffs, 

in ſuch Manner and Proportions as to him or 

them ſhall ſeem meet, with Regard to the Ex- 

nce and Trouble each reſpective Sheriff bath 

Pad or ſhall have in the Execution of the ſaid 

Proceſs. 3 % 

None ſhall . F. 10. And whereas the Office of Under - She- 

buy, fell, let riff, and other Offices and Places in the Diſpoſal 

or take to of the High-Sheriff, have of late Years n 

Farm any Of. frequently fold, and let to Farm, contrary to 

fie of Under- ſeveral Statutes heretofore made for reſtraining 

Sheriff, 4 Sheriffs from ſuch Practices, and contrary to the 

E * Oath and Duty of a Sheriff, whereby many and 

County. great Inconveniencies have happened to the Sub- 

Check. Shire. Jects of this Realm by the Oppreſſions and Ex- 

Clerk, Gaoler, actions of Under-Sheriffs, Bailifls, . and other 

Bailiff, or o· Officers concerned in the Execution of the King's 

ther Office Proceſs: For Remedy whereof, be it enacted 

pertaining to by the Authority aforeſaid,” That from and after 

the Sheriff; the ſaid twenty ninth Day of September in the 

nor contract Year of our Lord One thouſand ſeven hundred 

for, promiſe or and ſeventeen, it ſhall not be lawful to or for any 

grant for Mo- perſon or Perſons whatſoever, to buy, ſell, let, 

es de . ag or take to Farm, the Office of Under- Sheriff, 

e te Deputy- Sheriff, e County-Clerk, 
beive any Con- Shire-Clerk, Gaoler, Bailiff, 


feiture of : 
goo J. one Half to the King, and the other w him that proſecutes in 
any Court of Wefminſter within two Years, | 1 

4.70} Places, 


Ch. 5. G. r. Paſſing their Accounts, &c. 101 
Places, or any bf them; nor to give, take, pro- 
miſe or receive any other Conſideration whatſo- 
ever for the ſaid Offices, or any of them, direct- 
ly or indirectly, by themſelves, or any Perſon in 
Truſt for them, or for their Uſe ; and whoever 
ſhall offend therein ſhall forfeit the Sum of five 
hundred Pounds, a Moiety whereof to his Ma- 
jeſty, his Heirs and Succeflors, and the other 
Moiety thereof to ſuch Perſon or Perſons as ſhall 
ſue for the ſame, to be recovered by Action of 
Debt, Bill, Plaint or Information, in any of the 
Courts of Record at Weſtminſter, in which no- 
Eſſoin, Protection, or Wager of Law ſhall be al- 
lowed, nor any more than one Imparlance : Pro- 
vided that ſuch Suit be commenced within two 


Tears after ſuch Offence committed, and not 


otherwiſe, - 


6. 11. Provided that nothing in this A& be- Bur nothing | 
fore contained ſhall any wow Made or prevent ger à Sheriff 
ſuch High- Sheriff from conſtituting and ap- from appoint- 
12 an Under Sheriff, or Deputy, to act in ing an Under- 
is Stead, as by Law he may and ought to do; Sheriff, or De- 
nor to hinder the Under- Sheriff, in Caſe of the puty- Sheriff, 
High-Sheriff's Death, when he acts as High- nor an Under- 
Sheriff, from conſtituting or appointing a De. Sheriff ating 
putz, which he is hereby impowered to do; nor 2 High She- 
to hinder, prevent or abridge ſuch Sheriff or _— — 
Under-Sheriff from demanding, taking or re- 


ceiving the juſt and lawful Fees and Perquiſites rr 


of the Office of Sheriff, or any Place or Employ- ing a Deputy, 


© f nor ſrom ta- 
ment pertaining thereunto, or for taking Security king the Fees 


for the due anſwering the ſame; nor to diſcharge, of their Office, _ 


hinder or prevent ſuch Under Sheriff, Deputy- or for any 
Sheriff, Seal- Keeper, County-Clerk, Shire-Clerk, Place or Em- 


Gaoler, Bailiff, or other Perſon, having or exe- ployment per- -F 


cuting any Place or Office under ſuch Sheriff, taining there- 


from accounting to the High-Sheriff for all ſuch = 7. _—_ 
anſwering the ſame ; nor diſcharge any Officer, in 5. 10. from woe 
ing to the Sheriff for Fees, Oc. receiv'd, or giving Security ſo to do: 
nor hinder the Sheriff from allowing Salaries to the Under-Sheriff, and 
other Officers, for executing their Offices, nor any of them from 10 

ceiving the fame. 


H 3 juſt 


eording as the 


AI * ** * 4 F 


juſt and lawful Fees and Perquiſites as ſhall by 
them, or any of them, be taken and received in 
their reſpective Offices, Places or Employments, 
nor for giving Security ſo to do; nor to hindet 
or prevent the High-Sheriff from allowing or ſe- 
curing ſuch Salary or Recompence to his Under- 
Sheriff, Deputy Sheriff, Seal-Keeper, County- 
Clerk, Shire-Clerk, Gaoler, Bailiff, or other Of- 
ficer, for the Execution of the ſaid Offices, 


Places or Employments, or any of them, as to- 


him ſhall ſeem meet ; nor to hinder or prevent 
the Under-Sheriff, Deputy-Sheriff, Seal-Keeper, 
or.other Officer or Perſon aforementioned, from 
taking and receiving ſuch Salary or Recompence 
for his or their Pains and Services therein. 
Beſides the 9. 12. And for the more effectual enforcing 
Penalties in and obliging the reſpeQive Clerks of Aſſizes, 


tba Adds of 22 (CJerks o Peace, Clerks of the Commiſſioners of 


& 23 Car. 2. 


SED ha. Sewers, Clerks of the Market, T'own-Clerks, or 


other Perſons to whom it doth or may belong to 

OS. make Returns of Eſtreats into the Court of fin 
feitures to the chequer, to make out and deliver their reſpec- 
King, made tive Eftreats, Duplicates, Certificates and Sche- 
perpetual by dules, in due Time, ſo that the Sheriff may 
& 5 W. not be hindred or retarded in the paſſing his Ac- 
** the Ba- count for want of the ſaid Eſtreats, accord ing to 
rons may a- the Direction, Purport and Intent of an Act made 
meree Clerks in the two and twentieth and three and twen- 


the Aſßzes, tieth Years of the Reign of his late „ 
6 for 


78 P "2 King Charles the Second, intitled, An 
0+ wi ebe letter and more certain Recovery of Fines 
ers, Clerks of aud Forfeitures due to his Majeſty, and made 
the Market, perpetual by an Act made in the fourth and 
Town- fifth Years of the Reign of their late Majeſties 
Elerks, &c. King William and Queen Mary; be it enacted 
refuſing or by the Authority aforeſaid, That over and above 
negkRing to the Penalties mentioned in the ſaid Acta, or 


Into the Ex. and for the Barons of the Court of Exchequer, 
", 3” from Time to Time, to amerce ſuch Clerk of 


kid Atts direct; and may cauſe ſuch Amercements to be levied as uſual. 
| the 


Office of Sheriffs, and Ch. 5. 6.12. 


retarn Eſtreats either of them, it ſhall and may be lawful to 


822 T 22 3 3 
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the Aſſise, Clerk of the Peace, Clerk of the 
Commiſſioners of Sewers, Clerk of the Market, 
*Town-Clerk, or other Perſon, to whom it doth 
or may belong to make Returns of Eſtreats into 
the faid Court of Exchequer as aforefaid, for re- 
fuſing, neglecting or omitting to perform. and do 
his or their Duty in returning the ſaid Eftreats, 
at the Times and according to the Direction, Pur- 
port and Intent of the ſaid two Acts, and to caufe 
the Amercements to be levied and anſwered by 
ſuch Ways and Means, and in ſuch Manner, as 
other Amercements ſet in the faid Court may or 
have been uſed to be done. Nest 

6. 13. And for preventing of Oppreſſions and > ng 
. Injuries which may happen to his Majeſty's l in lev vin 
Sadjecte, by the Abuſe of Sheriffs, Bailiffs, and Du, 10 the 
others employed in levying and collecting any Crown, by 
Debts, Duties or Sums of Money, due or here- Exchequer- 
#fter- to become due to his Majeſty, his Heirs Proceſs, ſhall 
ar Succefſors, by Proceſs of the Court of Ex- take any Fee 


chequer ; be it enacted by the Authority afore- or Reward for 


ſaid, That no Sheriff, Under-Sheriff, Bailiff, or lerying or col- 
other Perſon employed in levying or collecting lecting the 
any of the ſaid Debts, Duties, or Sums of Mo- lame, except 
ney, ſhall take, ask or receive any Fee, Gra- 44. only for 
-n or Reward whatſoever, of the Perſon or a nn. 


Sums of Money, or of any other Perſon, for or ceiving is td 
upon Pretence of fuch levying or collecting, — hy 
except the Sum of Four-pence only for an Ac- Party paying, 
quittance for ſuch Sum as ſhall be ſo levied or and account 
collected; which Acquittance fuch Officer is for the ſame 
hereby required to give and deliver to the to the Sheriff, 
Perſon upon or from whom ſuch Debt ſhall be or his Deputy, 
levied, collected or received; and the Bailiff, and may take 
or other Perſon receiving ſuch Debt or Sum of Py on on 
Money, ſhall from Time to Time anſwer and 1 bo? = 
account for the ſame to the Sheriff, or his De- ae: in” 
y, and may require an Acquittance alſo from the Sberifristo 
uch Sheriff, or his Deputy, for ſuch Sum, who anſwer it on 
are hereby required to give the ſame, without his Accounts 
any Fee or Reward, of and from ſuch Debts or in the Exche- 
; H 4 Sums quer. 


liable to pay the faid Debts, Duties or the Omcer re. 


— 
» 2. w 8 
— «MA 1 
= 
- K X 
- 4 


"20% ow » 


i * 


104 Office of Sheriffs, and Ch.5. 6.14. | 


Sums of Money fo levied, collected or received. 
as aforeſaid, the ſaid Sheriffs, and every of 
them, ſhall effectually diſcharge the ſaid Debtors 
and Perſons reſpectively, by totting and anſwer- 
ing the ſame to his Majeſty, his Heirs and Suc- 
ceſſors, upon their reſpective Accounts in the 
| Exchequer. IS 
And if a She- F. 14. And in Caſe any Sheriff, Under Sheriff, 
riff, Ec. ſhall or Deputy-Sheriff, ſhall nichil, or not duly an- 
nichil, or not {wer to the Crown any Debt or Sum of Mone 
anſwer ſuch ſo levied, collected or received, ſuch Sheriff, 
Debts collect. [nder-Sheriff, or Deputy-Sheriff, for every ſuch 
ed, he forfeits Offence ſhall forfeit treble Damages to the Party 
for each Of. aggrieved, and double the Sum fo nichilled, or 
fence treble not duly anſwered as aforeſgid ; which ſaid Da- 
. ts 1 4 mages and Penalty ſhall be ordered, decreed and“ 
be * : given to the Perſon aggrieved by the Court of 
ſo nichil'd, or Exchequer, upon Complaint and Proof of ſuch 
not anſwerid, Abuſe as aforeſaid, made and exhibited before 
to be orderd the Barons of the ſaid Court, in ſuch ſhort and 
by the Court ſummary Way and Method, as to them ſhall 
of Exchequer, ſeem meet; And in Caſe any Sheriff, Under- 
on Complaint Sheriff, Deputy-Sheriff, Bailiff, or other Perſon, 
and Proof, in ſhall preſume to demand, take or receive any 
a ſummary Sum or Sums of Money whatſoever, be the ſame 
En if more or leſs, of any Perſon whatſoever, from 
= — whom any Debt or Sum of Money is, or ſhall be 
demands or due and payable to the Crown, by Proceſs out of 
takes any Mo- the Court of Exchequer, for or in Reſpect, or 
ney for exe- upon Pretence of executing the ſaid Proceſs, or 
cuting ſuch for or in Reſpect, or upon Pretence of Fees due 
Procefs, or (as to them, or any of them, for collecting or re- 
Fees) for col- ceiving the ſame, contrary to the true Intent and 
lecting ſuch Meaning of this Act; or if any of the Officers, 
Debts, or for or Perſons aforeſaid, ſhall demand, take and re- 
not levying, ceive any Sum or Sums of Money whatſoever 


= — for not levying, or forbearing to levy any Debts 


Debt to the Crown ſo written in Proceſs, and thereof convicted, he is 
guilty of Extortion, and forfeits treble Damages and Coſts to the Party 
grieved, and double the Sum extorted, to be order'd by the Exchequer 
in a ſummary Way on Complaint and Proof, if convicted within two 
Years after the Offence. 35 Pn [9 e os 
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*. Dutſes, or Sums of Money, which are or ſhall . 
be due to his Majeſty, his Heirs and Succeſſors, 
and written out to them, or any of them, by 
the Proceſs aforeſaid, in all and every ſuch Caſe, 
every Perſon ſo offending, and thereof lawfully 
convicted, ſhall be adjudged, deemed and taken 
to be guilty of Extortion, Injuſtice and Oppreſ- 
fion ; and all and every ſuch Perſon and Perſons, 
being thereof lawfully convicted, ſhall forfeit for 
every ſuch Offence treble Damages and Coſts to 

the Party aggrieved, and double the Sum fo ex- 
torted : All which Damages and Penalties ſhall 
be ordered, decreed and given by the Barons of 
the Court of Exchequer, upon Complaint and 
Proof of ſuch Extortion made and exhibited be- 
fore them in ſuch ſhort and ſummary Way and 
Method as to them ſhall ſeem meet as afore- 
ſaid : Provided ſuch Conviction be had and made 

within two Years after ſuch Offence committed, 
and not otherwiſe. - - | 

g. 15. Provided, that nothing in this Act But the Sheriff 

contained ſhall be conſtrued to deprive any may take ſuch 
Sheriff of ſuch Poundage or Allowance as 1s Foundage and 
allowed and given to them by Virtue of this Allowance a 
AR, or of ſuch Poundage, Allowance or Re- Sten by this 
ward, as may hereafter be made, allowed and — or by 
given to them, or any of them, by Warrant 3 of - 
or Order. from the Lord High Treaſurer, or Treaſurer. 
Commiſſioners of the Treaſury, Chancellor of Chancellor 2 
the Exchequer, or Barons of the Court of Ex- Barons of t 
chequer for the Time being, for or in Reſpe& Exchequer, 
of any extraordinary Service to the Crown that for any extra- 
may happen to be performed by them, or any ordinary Ser- 

of them; but that the ſaid Sheriffs ſhall and vice to the 
may enjoy the full Benefit and Adyantage of Crown E 
ſuch Poundage, Allowance and Reward, with- formed by 
out any Impeachment or Moleſtation whatſo- n 
ever; any Thing in this Act contained to the 
gontrary thereof in any wiſe notwithſtanding. 
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All Orders F. 16. And be it enacted by the Authority a- 
and Decrees foreſaid, That whatever Orders or Decrees ſhall 
made by the be made by the Barons of the Court of Exche- 
Eacheer Juer, for Caſts, Damages and Penalties, in the 
for Colts. Da- Caſes afore-mentioned, or. any of them, or in 
mages or Pe. any other Caſe in this AR hereafter mentioned, 
nalties by this by Virtue and in Purſuance of this Act, in ſuch 
Add ordered - ſhort and ſummary Way and Method, as is herein 
in a ſummary before directed and preſcribed, ſhall have the 


Way, to have fame Effect, Force and Virtue, to all Iments and 
| the fame Force Purpoſes, as any other Order or Decree of the 
and Effet as ſame Court; and the faid Coſts, Damages and 
any other Or- penalties mall be raiſed, levied and obtained, by 
dier or Decree ſuch Proceſs, Ways and Methods, as are uſed in 
of the Court; the faid Court, to enforce a Compliance with any 


8 8. other Orders or Decrees of the ſame Court. 


raiſed and levied by ſuch_Proceſs as + there uſed to enforce a Compli- 
ance with other Orders or Decrees. 


No Sheriff, = 17. And far aſcertaining the Pees for exe- 


'Under-She- cuting of Writs of Elegit, fo far as the fame re- 


rif,, Deputy, late to the extending of real Eſtates, and for af- 


or Bailiff of certaining the Fees for executing of Writs of 


any Franchiſe, Halere Facias Poſſeſfroncm aut Seiſinam, be it 
fc. ſhall for enacted by the Authority aforeſaid, That from 
executing an and after the laſt Day of Michaelmas Term in 


Habere Facias the Year of our Lord One thouſand ſeven hun- 
. FP» 2.4 and ſeventeen, it ſhall not be lawful for any 


Saen ors Sheriff, Under-Sheriff, Deputy-Sheriff, or their 
ve 


above Bailiffs, or for the Bailiff of any Franchiſe or 


124. fer Liberty, or any of them, by Reaſon or Colour 


Pound of the of their executing of any Writ or Writs of Habere 
yearly Value Facias Poſſſſionem aut Seiſinam, to demand, ask 
of any Manor, or receive any ather or greater Conſideration, Fee, 
Meſſage, Gratuity or Reward, than is hereafter mention- 
Lands, Tene- ed, (which ſhall be lawful to be demanded and 
ments or He- taken) that is to ſay, the Sum of Twelve-pence 
— is every twenty Shillings of the yearly Value of 


1 any Manor, Meſſuage, Lands, Tenements and 


n ſhall be given where the whole exceeds not 100 J. per Ann. or 6 4. 
every 20 5. above 100 J. yearly Valye. | 
| Hexe- 


+ 
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be by them, or any 


Perſon in Execution by Virtue of ſuch Writ for 


* 


Ch. 5. g. 18. Paffing their Actounts, c. 0 
Herediraments, whereof Poſſeſſion or Seiſin ſhall 

of them given, where the 

whole exceedeth not- the yearly Value of One 

hundred Pounds, and the Sum of Six-pence only 

for every twenty Shillings per Aunum, over and 

— the ſaid yearly Value of One hundred 


9. 18. And whereas it often happens that ſmall Poundage not | 


Sums only are remaining due upan Judgments, to be taken 
Statutes and Recognizances given, acknowledged for executing 
and entred into for great Sums and Penalties, any Ca. Sa. 
and nevertheleſs in theſe Cafes upon execuring of upom avy 
Writs of Capias ad Satisfaciendum, the Sheriff Judgment, 
demands and takes for bis Fees Poundage for the Statute or 


whole Money for which ſuch Judgments, Sta- Necognirance 


tutes or Recognizances are entred and acknow- —_— 
ledged ; - which Poundage often far exceeds * e 
the Debts due to the Plaintiffs in ſuch Writs: Suns chan 
For remedying of which Grievance and Incon- What remains 
venience, be it enacted by the Authority afore- due and 
ſaid, That from and after the ſaid laſt Day of claim'd by the 
Michaelmas Term One thouſand feven hundred, Plaintiff 

and ſeventeen, Poundage ſhall in no Caſe be de- thereon, wha 
manded or taken upon executing of any Writ of is to mark the 
Cabias ad Satisfaciendum, or upon charging any ow . 


any greater Sum than the real Debt bona fide writ dent 
due and claimed by the Plaintiff amounteth unto; 3 0 
which Sum the Plaintiff ſhall be, and is hereby any Sheriff, 
obliged to mark and ſpecify on the Back of ſuch Under She- 
Writ, before the ſame be delivered to the Sheriff ri, Deputy, 
to be executed ; and in —_— Sheriff, Under- Bailiff, c. 
Sheriff, Deputy Sheriff, Bailiff, or other Perſon, offending, and 
ſhall offend againſt the true Meaning hereof, by lawfully con- 
taking any greater Fees, Gratuity or Reward, vieted. is 
than is herein before allowed, every ſuch Perſon Builty of Ex- 


| tortion, c. 
and for each Offence ſorſeits to the Party grieved treble Damages, and. - 
double what is ſo extorted, to be ordered by the Court which iſſued the 
Writ, on Complaint and Proof in a ſummary Way; and alſo 200 J. one. 
Half to the King, and the other to the Proſecutor, in any Court at Weſt 
ainfter, if ſued within two Years after the Offence. 
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Dftice'of Sheriffs, and Ch. 5. 6.19. 
ſo offending as aforeſaid, and being thereof law- 
fully convicted, ſhall be adjudged, deemed and 
taken, and is and are hereby adjudged, deemed 
and taken to be guilty of Extortion, Injuſtice and 
Oppreſſion; and all and every ſuch Perſon and 
Perſons, being thereof lawfully convicted as a- 
foreſaid, ſhall for every ſuch nce forfeit to 


the Party aggrieved treble Damages, and double 


the Sum ſs extorted ; which ſaid Damages and 
Penalties ſhall be ordered, decreed and given to 
the ſaid aggrieved Party by the Court out of 
which ſuch Writ or Writs iſſued, upon Complaint 
and Proof of ſuch Extortion made and exhibited 
before the Judges of ſuch Court, in ſuch ſhort 
and ſummary Way and Method as to them ſhall 
ſeem meet; and over and above the ſaid Da- 
mages and Penalties, every ſuch Perſon ſo offend- 
ing and convicted as aforeſaid, ſhall forfeit the 
Sum of Two hundred Pounds; one Moiety 
whereof ſhall be to the King's Majeſty, his 
Heirs and Succeflors, and the other Moiety 
thereof to ſuch Perſon or Perſons as ſhall ſo ſue 
for the ſame, to be recovered by Action of Debt, 
Bill, Plaint, or Information, in any of the Courts 
of Record at Weſtminſter, in which no Effoin, 


Protection, or Wager of Law ſhall be allowed, 
nor any more than one Imparlance; provided 


ſach Suit be commenced within two Years after 
ſuch Offence committed, and not otherwiſe : And 
provided likewiſe, That no Perſon be ſued or 
proſecuted by Virtue of this AR, for any Offence 
of this Kind committed, before the ſaid laſt Day 


of Michaelmas Term One thouſand ſeven hun- 
' dred and ſeventeen. 


6.19. And be it enafted by the Authority a- 
foreſaid, That inſtead of the Oath uſually ad- 
miniſtred to Sheriffs at the/ entring upon their 
Offices, the following Oath ſhall be taken by 
them, and each of them reſpectively, (excepting 
the Sheriffs of the ſevergl Counties in Wales) 
and of the County Palati of Cheſter ; ( videlicet. 


The 


D TXT 1 


=_ 


Cb. 3. 1.19. Palüng their Accounts, e. 1 - © 


The High-Sheriff's Oath. 


] A.B. do fear, That I will well and truly The High 
ſerve the King's Majeſty in the Office of Sheriff's new 


Sheriff of the County of 
promote his Majeſty's Profit in all T hings that 
belong to my Office, as far as I legally can or 
may; I will truly preſerve the King's Rights, 
and all that belongeth to the Crown ;, I will not 
15515 to decreaſe, leſſen or conceal the King's 
ights, or the Rights of his Franchiſes 5 aud 
evhenſoever I ſhall have Knowledge that the 
Rights of the Crown are concealed or withargwn, 
be it in Lands, Rents, Franchiſes, Suits or Ser- 
vices, or in any other Matter or Thing, I will 
do my utmoſt to make them be reſtored to the 
Crown again; and if I may not do it myſelf, I 
ill certify and inform the King thereof, or ſome 
of his Judges; I will not reſpite or delay to levy 
the King's Debts, for any Gift, Promiſe, Re- 
ward or Favour, where I may raiſe the fame 
without any Grievance to the Debtors ; I will do 
Right, as well to Poor as to Rich in all Things 
belonging to my Office ; I wwill do no Wrong to any 
Man for any Gift, Reward or Promiſe, nor for 
Favour or Hatred; I will diſturb no Man's 
Right, and will truly and faithfully acquit at 
the Exchequer all thoſe of whom I ſhall receive 
any Debts or Duties belonging to the Crown ;, I 
will take nothing whereby the King may loſe, or 
whereby his Right may be diſturbed, injured or 
delayed; I will truly return, and truly ſerve all 
the King's Mrits, according to the beſt of my 
Skill and Knowledge ; I will rake no Bailiffs into 
my Service but ſuch as T will anſwer for, and 
will cauſe each of them to take ſuch Oaths as I do, 
in what belongeth to their Buſineſs and Occupa- 
tion; I will truly ſet and return reaſonable and 
aue Tſſues of them that be within my Bailiwick, 
according to their Eſtate and Circumſtances, and 
. | 10 


and Oath. 


I will truly and diligently execute the goba Laws: 


Perſon for me, or for my Uſe, direciiy or indi- 
_ realy, my Sheriffwick, or any Bailiwick thereof, 


JAB. aver, That I will well and sruly 
ſerve 


* 


Office of-Sheriffs,” and Ch. 5. 6. 20.1 
make due Panels of Perſons able and ſufficient, «+ 
and not ſuſpected or procured, as is appointed by 
the Statures of this Realm; I have not ſold, or 
let to Farm, nor contracted for, nor have I grant 
ed or promiſed for Reward or Benefit, nor will 
J. eil, or let to Farm, nor contract for, or grant 
for Reward or Benefit, by myſelf, or any ot her 


or any Office belonging thereunto, or the Profits of 
the ſame; to any Perſon or Perſons whatſhever 3 


and Statutes of this Realm; and in all Things 
il and truly behave myſelf in my e for the 
Honour of the King, and the Good of his Subjefts; 
and diſcharge the ſame according to the beſt of my 
Skill and Power. N 5 

So help me God. 


J. 20. And be it enacted by the Authority a- 
foreſaid, That the following Oath ſhall be taken 
by all Under-Sheriffs of any County or Counties 
in South Britain, except the ſeveral Counties of 
Wales, and County Palatine of Cheſter, before 
they enter upon the Execution of their Otfices 
reſpectively; ( viatclicet ) * 8 


The Under-Sheriff s Oath. 


the King's Majeſty in the Office of Under 
r uad | 
and promote his Majeſty's Profit in all Things 
that belong to the ſaid Office, as far as I legally 
can or may; Iwill preſerve the King's — 
and all that belongeth to the Crown ; I will not 
a t decreaſe, leſſen or conceal the King's 
ights, or the Rights of his Franchiſes ; and 
wwhenfoever I ſhall have Knowledge that the 
Rights of the Crown are concealed or withirdwn, 
be it in Lands, Rents, Franchiſes, Suits or Ser- 
1 | vice, 
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Ch.5.4.20. Paſling their Patents, xc. 
vicos, or in any other Matter or Thing, I will 


4% my utmoſt to make them be reſtored to the 


Crown again; and if 1 may not do it of myſelf, I 


vill certify and inform ſome of his Majeſty's 


Fudges thereof; I will not reſpite or delay to 


levy tbe King's Debts, for any Gift, Promiſe, 


Reward or Favour, where I may raiſe the ſame 


without great Grievance to the Debtors ; I witl 


do Right as well to Poor as to Rich, in all Things 
belonging to my Office ; I will do no Wrong to any 
Man for any Gift, Reward or Promiſe, nor fer 
Favour or Hatred; I will difturb nd Man's 


Right, and ill truly and faithfully acquit at 


the Exchequer all thoſe of whom TI ſhall receive 
any Debt, Duties, or Sums of Money belonging 
to the Crown; I will tate nothing whereby the 
King may loſe, or whereby bis Right may be di- 
ſturbed, injured or aclayed 5 I will truly return, 
and truly ferve all the King's Writs, to the beſt 


of my Skill ana Knowledge ;; I will truly fet ant 


return reaſonable and due 1ſfites of them that be 
within my Bailrwick, according to tbeir Eſtates 


and Cirrumſtauces; and make due Panels of © 


Perſons able and ſufficient, aud not ſuſpected or 
procured, as is appointed by the Statutes of thts. 
Realm; I have not bought, purchaſed or taken 
io Farm, or contratted for, nor have I pro- 
miſed or given any Conſideration, nor. will T buy, 
purchaſe or take to Farm, or contract for, pro- 


' miſe or give amy Conſmeration whatſbever, by 


myſelf, or any other Perſon for me, or for my 
Uſe, directly or muirettly, to any Perſon or Per- 
ſons wwhatſcever, for the Office of Under Sheriff of 
the County of 4+, 1  echich Tam now 
to enter upon and enjoy, nor for the Profits of. 
the ſame, nor for any Bailiwick thereof, or any 


other Place or Office belonging thereuntoy, I have _ 


not ſold nor contracte for, or let to Farm, nor 
have T granted or promiſed for Reward or Be- 
nefit, by myſelf; or auy other Perſon for me, or 
for my Uſe, directiy or indireflly, any Bailiwick 
thereof, or any other Place or Office Ms 

& _ there- 
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112 HOfſceofSherſffs, and Ch. 5. h. 21,22, 23. 
tbereunto; I will. truly and e execute 


the good Laws and Statutes of this Realm, 


and in all Things well and truly behave myſelf in 
my ſaid Office for his Majeſty's Aavantage, and 
for the Good of his Subjefts, and diſtharge my 
whole Duty according to the beſt of my Skill and 


Power. | 
| | So help me God. 


How and by F. 21. Which ſaid Oath is hereby ordered and 
whom to be enacted to be adminiſtred and given by ſuch 
adminiftred. Commiſſioners as ſhall be named and authorized 
to. adminiſter the foregoing Oath to the High- 
Sheriff in the County, when and ſo often as a 
Commiſſion or Dedimus ſhall be ſued forth of 
the proper Court for that Purpoſe, or by the 
Barons of the ſaid Court, or one of them, when 
the ſaid Sheriffs deſire to be ſworn in Town. 
Sheri of C. 22. Provided that the Sheriffs of Wales, 
Wales and and the County Palatine of Cheſter, ſhall not be 
Cheſeire to obliged to take the aforeſaid Oaths, or either 
take the old of them, but ſhall fill take the uſual and accu- 
Oath with an ſtomed Oaths as they have formerly done, (ex- 
Omiſſion. cept the Words following, videlicet,) Ye ſball be 
dwelling in your own proper Perſon within your 
Bailiwick for the Time ye ſhall continue in the 
ſame Office (except ye be otherwiſe licenſed by the 
King); which Words ſhall hereafter be left out 
of the _ r e e * g 

. 9. 23. Provided that this Act, or any Thing 
eder mn therein contained, ſhall not extend to the Sheri 
Sheriffs of of London and Middleſex, the County Palatine of 
Londin and Durham, the County of Weſtmorland, or to the 
Middleſex, or Sheriffs of any City or Town being a County of 
Durham, or itſelf, or to any of them, as to their placing in 
Weftmorland, or diſpoſing of any of the Offices, Places or Em- 
or of any ployments of their Under - Sheriffs, County- 
City or Town, Cierks, Bailiffs, or other Officers; or their Con- 

being a Coun ED 


tinuance therein. 
ty, as to their — 


difpoling of the Offices of Under-Sheriffs, County-Clerks, Bailiffs, 6 
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tively directed, called * King's Proceſs; and 
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four and five and thirtieth Years of King Henry Wales to ac- 
the VIllth, intitled, An Act for certain Ordi- count before 
nances in the King's Majeſty's Dominions and Auditors of 
Principality of Wales, it is, amongſt other - ales, as by 
Things, enacted, That there ſhall be Sheriffs 7 _ 
in every of the twelve Shires of Wales, yearly 3 
appointed by the King's Majeſty ; and that the Duietas fign' 
ſaid Sheriffs ſhall yearly account before ſuch þy them. 
the King's Auditor or Auditors as ſhall be nom, 4 | 

is 


ed and appointed by the King's Majeſty for 


Dominions of Wales; be it therefore enacted | 
and declared by the Authority aforeſaid, That 0 
the ſaid Sheriffs of Wales ſhall not be compelled 
to appear to be appoſed in his Majeſty's Court 

of Exchequer, but ſhall account-before his Ma- 


jeſty's ſaid Auditor, or the Auditors in the Prin- 


cipality of Vales, and not elſewhere ; any Law, 
Statute, Cuſtom or Uſage, to the contrary not- 
withſtauding :: And that the * of the ſaid 
Sheriffs, under the Auditor's Hand, or his De- 
puty, ſhall be a ſufficient Diſcharge for the ſaid 
Sheriff in that Behalf. 
Fb. 25. And whereas by the Act made in the Sheriffs of 


_ thirteenth and fourteenth Years of the Reign Chhire, Lan- 
of King Charles the Second, intitled, An Act bite and 


eventing the unneceſſary Charge of Sheriffs, Dean, to 
2 Eaſe in paſſing Les. Accounts, it was, 1 
amongſt other Things, provided, That the She- 1 rm 
riffs of the County of Cheſter, Lancaſter and ies, 28 by 
Durham, being Counties Palatine, as to their Stat. 13 & 


Manner of accounting, ſhould account before 14 Car. 2. 


the reſpective Auditors of the ſaid Counties only, and ſue out 


and not elſewhere ; be it enacted and declared by their 2uietus, 
the Authority aforeſaid, That the ſaid reſpective &c. from 
Auditors of the ſaid Counties, or their Depu- thoſe Audi- 
ties, by Virtue of their reſpective Offices, ſhall tors. 

and may take, ſtate and allow the Accounts of 

the Sheriffs of the ſaid reſpective Counties, and 

uppoſe the ſaid Sheriffs reſpectively touching 

the Execution of the Proceſs of them reſpec- 


that 


1172 
. 24. And whereas in an Act made in the Sheriffs in 
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Office 'of Sherlffs, and Ch. 5. 6.26, 27 
that the faid reſpective Sheriffs, u pon ſuch: their 

| Accounts, touching the Premiſſee, ſhell and may 
have, fue forth and obtain 3 nie 
tus eſt and Diſcharge from the faid reſpective 
Auditors, or their Deputies, according to their 
ancient Courſe and Uſage. of the Sheriffs of the 
ſiid Counties Palatine only. 
„ $. 20. And be it further enacted by the Au- 
Ciry of Chefter thority aforeſaid, That the Sheriffs of the City 
4 of the City of Cheſter, and their 
wa Succeſſors, ſhall and may account, as formerly, 


dor the May- | fore-the Mayor of che fame City, and his 


or Io all Succefſors (for the Timp being) for and touch 


Matters and ing all ſuch Matters und Things as have been 
Things grant heretofore — 1 _ _ eye” to the ſame 
ed them by City in and by their and reſpective 
their — Chil 4 SRI tz hot 
Charters. | es» | | B IF 912 
But for other F. 2). And as for and concerning all other 
Matters not ſo Matters and Things whatſoever, not mentioned 
granted, be- to be granted in or by the Charters of or to the 


fore the Au- fame City, and for which the Sheriffs of the 


— 4 of the ſame Ciry are or ought to be accountable to hig 
8 2 nc vclty, bis Heirs and Succoſſors; it is hereby 
ST further declared and enacted by the Authority 
Abra appoint. aforeſaid, That the Sheriffs of the ſaid City of 
ed to do. Cheſter, and their Succeſſors, ſhall at all Times | 


hereafter account for and concerning the ſame, 
before, and be appoſed by, and obtain their 
Quietus eſt and Diſcharge from the Auditor of 
the County of Cheſter, or his Deputy, in like 
Manner as the Sheriffs of the ſaid County of 
Cheſter are by this Act appointed to do, and not 


* 


e elſewhere, or in any other Manner whatſoever. 
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SCHEDULE or LIST 
In the ACT mentioned, viz... - - 
A SCHEDULE o FEES to be 


for paſſing the Patents of the 
ſeveral Sheriffs of England and 2 


We Charge taken and received in, the a 
Cbancery on Account f fring out "of 'the Pa- 
_ tents 7 the ſeveral Sheriffs of England and 
Wales, that are ſued out Nn for each 5 
N are as 3 TE 


"OY a” N 
HE King's Duty for Stamps oo 12 06 
| To the 2 Trumpeter 03 00 ©0 

To the Maſter of the Rolls oo o8 o8 


CIS Dora: | 00 4 Oo 


. ©0 11 oo 
he Six Clerks Fee on the ce. . 
Writ of Aſſiſtance, Writ of Dirt 0) 09 
per ln ge, and Dedimus Poteſtatem 
Por ngrolg the Patent, Writ of © 
ance, Writ of Diſchargs, 
Dedimu; Poteſtatem, the three 8 
Oaths, 1 = Parehment, ( T 1. 
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Site of Sheriffs, and Cb. 5. 5.27. 


A SCHEDULE of FEES to be 
paid by the Sheriffs of England and 
Wales for paſſing their Accouhts. 


FEES th be paid to the Clerk of the Pipe at 
_ the Appeſal of Sheriffs. - 


| "Es. - 
(Canterbury o1 13 
Cumberland 8 01 13 
York | o oo 
Huntingdon ot os 
London and Middleſez | / ©2 o 
Lincoln - „ 
Monmouth : or 13 
Northumberland or 13 
Rutland 0 ©6 + 
Weſtmorland or ©O6 
The Reſt of the Counties of Eng- 
land, ea os 00 00 


FEES to be paid to the Clerk of the Pipe at 


caſting out of Court, and for the co_ 4 


| and Chancellor's a 


% 


f 


6 

Cera and Huntiogdon 04 03. 04 
| Cumberland 02 16 08 
Tork | 10 03 o 
Kent 04 o3 4 
London and Middleſex os 06 © 
Monmouth o2 16 08 
Northumberland o2 16 08 
Rutland Or. 16 08 
Weſtmorland ©2 05- 04 
The Reſt of the Counties of Eng- : 

tand, each 03 03 04 


CASUAL 


For Setting of a Seizure or 24. 


Buna 


Cb· 5. 9.27. Paſiing their Patents, 8c. 


CASUAL FEES to the Clerk of the Pipe 


* the Allowance f Juſtices Wages in the 
Coumies n 


"cM $, A, 

YORK 01 09 oo 

London and Middleſex 00 13 oo 

Lincoln | 00 10 04 
The Reſt of the Counties of Ex 


Lund, if any ſuch Allowance be hoo os 08 


made, 


by Petition, or r of 


For Allowance of 4 54 of 
_ - Surpluſage for the firſt fre (oo os 8 
Pounds 
For overy other five Pounds 00. 03 Og 


i 


FE Es to be paid to the Clerk of the Pipe for 


. the ſeveral Cities and Accounting Towns for 
their whole Account, and Quierus thereupon. 


1 


Glouceſter 


e of each e 10 E 


Newcaſtle 
Canterbury - 


a * * 
- . 
* 4 ” 


Coventry 
Exeter 


Litchfield | 

Lincoln dank 

Kingſton of each Ot 00 oo 
ingſton | 
* 

Nottingham 

Pool 


Southampton 


13 FEES 


| 
| 
| 


— ̃ —bʃỹ—— 


>. 
_. 
1 1 
= 
— ae 
4 
- = 
” 2 
= 
1 
b * 
1 
, ON \ 
= 
= 
- * 
1 
: 
4 
3 
1 
4 
1 
| 
=. 
1 1 
1 
1 


* — 
* rt p m 
* b > 


_ ©” HY wwOSPa9, 0 oa adi td — edgy oe os 12:9 def 


Hereford 4 each 


0 oe or Spirits, u Wee 8 


"FEES to be paid to the 8 
others the ſworn Clerks, in the ſaid Offi 
the Appoſals of Sheriffs at __ _ 1 


_ their * and writing | 
ES 


; Boots, together with tht — 


n * 
e e e Fg 
Bie 5 „ os 00 


Beer \ 1 
Canerbry and Huntingdon egg 13 og 


Hertſord 5 
ent ; 2 
Lincoln # 3 
"Leiceſter: - ; 

London and Middeſes, two 8 


* 


— ; — Ry 


Northampton og 10 o 


; 1 | - 04 13 04 
, Nottingham 1 o 10 eo 
Oxford abe oy SRMol 


Rutland 


_ Surre | | ad ration A 
Sufſes 25 each | "OP hs 1 
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Account, or to be appoſed, to\ 
Pay 


1 


of every 
Appoſals on the 


5 Sharif. of a County 
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The FE ES to be taken by the i 
e, wie het fr Ur o 


11 


en On eee  n.>oR 


E. 
o*: every High-Sharily when be 
the Exch 35 


Heis of com County 6 

b, ogy 4 

King's Re-“ 

been r Re- 
membrancer, and 42 11 ln 
9 for each che WE 


Of BE Wert of Se. 
a 75 of his 42 Git, 2 


ſworn to anſwer 


ſworn to his Account in Court, 
or elſewhere, and on his Ap- 


| E on the Pipe Proceſs be- 
ore the Uurſitor- Baron | 


do 18 6 


Ol every ry Sheriff of « City, G. 0s a a, 


on the like A ſal 
Of every Sheri of a — 


his 77 out of Court, or 08 00 
finiſhing kis Account 


21 Miadieſex and Ernie vs pay doable. 


FEES 


Office ot Sheriffs, and Ch.5. .). 


FEES to be taken by the Court-Keeper ef bis 


a nao Court of Exchequer. 
14. 
05 every High-Sheriff when) Fn 
he enters on Recognizance in £00. O2 oo 
the Exchequer L 405 
Of every Sheriff of a County-Town 1 1 
to anſwer upon his two Appoſals G 
on the King's Remembrancer, 68 Pha 5 
o Treaſurer's —— and 825 
Eirſt- Fruits Proceſs, for each of 721 


the ſaid Appoſalss | 
Of every Sheriff of a City, Oc. on Joo 
each of tlie ſaid two Appoſals 2235 
Of every Sheriff of a County ſworn 120) 
to his Account in Court, or SENT, 
2 and on his A poſal o oo o; o 

the Pipe Proceſs, before 

** ths Curſitor-Baron > 2b 


Of every Sheriff of a City, Se. 18 
on the like Appoſal ” Loo 1 00 
Of every Sheriff of a County upony jn 


his a ſal on the Summons of 


ax, before the Foreign po O02 oo h 


gree 
e Appoſer and Clerk of the E- 


fireats 6075-8 
88 n of Term : 74.00. ng 
every Sheriff of a Cit che. : 

on the like Appoſal Js * Ox oo 


Of every Sheriff of a County on 
his caſting out of Court, or fi- $00 oz o 
niſhing his Accounts 

London, Middleſex and York, to pay double. 


"x 
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2. 
Fo 
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FEES 


Ch. J. 5. 29 Poſting their Patente, bed 


FE * 10 be received by the Miſes 15 the 
SGH at, VIZ, . 1 


07, ch Sberikr of a County . 
of __ to ooo upon his two | 
ppoſals'on the s Remem-\_. _... 
brancer, Tresſodelſt RNemem- P 06) of 
2 _ 2 73 8 FEED 
of the laid Appolals 
Of e heriff of a City for each 
9 the two Appolals Foo 05 © 
London, Middleſex * n to pay double. 


FEES to be en by the Tighaff i in. the 
SS id Court. 


. 4 
Or very Hi h-Sheriff when be e 
0 enters "ne ecognizance in the $00 _ "02 do 
Exch 3 8 
Of nk heriff of a County ſworn A g 78 
to anſwer upon his two Appoſals / 
the King's Remembrancer, O  _ 4 
Treafurer's Remembrancer, and N 
Fir Fruits Proceſs, for each o | 
he ſaid — | TG os 
every Sheriff of a ity, Co. | 
Wan anſwer Hecken ee les 8 . 
Of every Sheriff of a Coutts N 
to his Account in Court, 8 elle. e 
where, and on his Ap ſal on the o 03 oo 
Pipe Proceſs before the Curſitor- 
Baron | TY 
Of every Sheriff of a City, Sc. on 
his Appoſal on the Pipe Proceſs 
before the Curſitot· Baron : 
Of every Sheriff of a County at? 
his caſting out of Court, and fi- Too O2 o 
niſhing his Account 
London, Middleſex and York, to pay double. 
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FE ES and: Allowances 10 be paid i the Au- 


 ditors 0 Exchequer, for making up and 
pa th under- 22 5 S Accounts, 


3 1 4 


on intolli 
tent, filing t 


a e Pa- 
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cat raw! 
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| rus of the Sheriff of hebire and | 


e the Fees for each 


Vos 9 Ons Palatine of Dur- 
om, vourding to anclent Cu- 


For r caſting ot of Sheriffs in open 
| "Covitt, except London and Mid- % 10 0 
dps, 75 and Lincola, each e . 


nty 
For London, Middleſex, Turk and 
Lincoln, each County 


FEES to be paid iy the 


of Wales 1» 


the Auditor of Wales and c, for the 
ſeveral Sheri [5 of Wales. 

es . . © L So * 
OR every old Seizure cbarged 


in the Sheriff's Account Foo 1 MS 
For every new Seizure charged in an 09 


the Sheriffs Account 

For inrolling a Sheriffs patent, 
- filing the N I . 4 
drawing a 1 e Ac- 08 28 0 
count, and for the Qietus eſt i : 
. for each County | 
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- rourits,. and obtaining their Quietus's: 
due Fees from the Officers and Clerks, or to 
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he PRE: a e- of Neth nf 
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is Accounts at the Audit for 
figning his 7 and en 
0 in the Revenue- 
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Anno Tertio Georgii Regis, c. 16. 


An Af for the better enabling Sheriffs to ſut 
out their Patents, and paſs their Accounts. 


HEREAS it is not reaſonable that 
the Sheriffs of this Kingdom, who are 
obliged to take upon them that troubleſome and 
expenſive Office for the Service of their Coun- 
try, ſhould pay thoſe large Fees that are de- 
minded of them, and of right belong to the 
Officers and Clerks of the Chancery, Exchequer, 
and Pipe, for paſſing their Patents and Ac. 


And 
whereas it would be unreaſonable to take their 


>. pi they ſhould do the Duty of their re- 
ſpective 


 Nfiice-of 'Sheriffs,-- and Oh. 6. 
23 Offices without a reaſonable Reward for 
| Cc 


their Labour: And whereas the whole Expenco 
of paſſing the Patents and the Accounts of the 
ſeveral Sneriffs herein after mentioned, amounts 
to four thouſand Pounds: Therefore to the End 
that the Shetiffs may be caſed, and Juſtice done 


ta the faid Officers and Clerks, be it enacted b 


the ing's _ I Majeſty, ” and wit 

the Advice and Conſent of the Cob $ Spiritual 
and Temporal, and of the Commons in this 
preſent Parliament aſſembled, and by the Au- 
thority of the ſame; That from and after the 


tyenty-ninth Day of September in the Year of 


our Lord One thouſand ſeven hundred and ſe- 
venteen, the yearly Sum of four thouſand 
Pounds ſhell. be ſet apart at the Receipt of the 
Exchequer out of ſuch Fund as by any Act of 
this Seſſion of Parliament ſhall be charged with 
the ſaid yearly Sum, and in ſuch Manner as ſhall 
be thereby appointed, for the Uſes and Purpoſes 
hereafter mentioned. | 

And be it further enacted by the Authority 
aforeſaid, That there ſhall be yearly and every 
Year paid out of the Monies which ſhall from 
Time to Time be ſo ſet apart upon the firſt Day 
of Michaelmas Term, to the ſeveral Sheriffs for 
the Time being, of the ſeveral Counties .herein 
after We the ſeveral and reſpective Sums 
herein after expreſſed, to enable them reſpec- 
tively to bear the Expences of the reſpective 


Letters Patent for their Offices, and to 1 


their reſpective Accounts, and to obtain their 


reſpective 2 the ſaid yearly Sums te be 


received without any Account or Impreſt what- 
ſoever to be ſer upon them, or any of them, 
and without paying any Fees or Charges for the 
ſame, or any Part thereof; that is to lay, 


3 the reſpective Sheriffs which ſhall be ap- 

| inted for the County of Bedford, ninety- 
three Pounds and fix Shillings. | 

For the County of Berks, ninety-fix a” ; 

| 2 or 


ade d nenn _—_ m 
„ 7 des hs. , N 1 
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k o 
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For the County of Bucks, ninety-fix Pounds. 

For the Coun 
ton, ninety-five Pounds and ten Shillings. 
For ny County of Cheſhire, fixty-rwo Pounds 
and five Shillings. 

For the County of Cornwall, one hundred and 
two Pounds and fixteen Sbillings. 

For the County of Cumberland, ninety Pounds 
and two Shillings. 

For the County of Derby, ninety- three Pounds 
and nineteen Shillings. 

For the Count of Devon, one hundred and 
fix Pounds nine apr. 

For the Count , one hundred and 
one Pounds ſix Shillings. 

0 the County of Eſſex, one hundred and 
eight Pounds ten W 

or the County louceſter, ninety eight 

Pounds and ten Sh illings. 

For the County of Hereford, ninety- four 


Pounds and fix ag, 0 

For the County Hereford, ninety- three 
Pounds. | 

For the County of Kent, one hundred and 


eight Pounds ten Shillings. 


For the e- of „n fixty- Eren 


Pounds and ſeven Shillings. 

For the County of Leiceſter, ninety- -four 
Pounds and fix Shillings. 

For the County of Lincoln, one hundred and 


one Pounds a 2 three Shines 

For the County of Midgleſex, one hundred 
and nineteen Pounds and three Shillings, 
For the County of Monmouth, eighty-nine 
Pounds and three Shillings. 
For the County of Norfolk, one hundred and 
one Pounds fifreen Shillin 


3 he n of Northumberland, ninety- 


BLESS; a For 


of Cambridge and Hunting- | 


For the County of Narchawpion,  vinety-fix Fes 
Pounds. 
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Otte of Sheritfs," Ke. Thi 6, 
For the County of Nottingham, ninety-five 


Pounds and thirteen Shillings. | 


For the County of Oxon, ninety-ſeven Pounds 
and ſeven Shillinss. e | 


For the County of Rutland, fixty-nine Pounds 


and eleven Shillings. 


For the County of Salop, ninety· eight Pounds 


and three Shillings. 


For the County of Somerſet, one hundred and 
twelve Pounds nineteen Shilling. . 

For the County of Southampron, one hundred 
and one Pounds three Shillings. mth 

For the County of Srafford, ninety-five Pounds 


and ten Shillings, 


For the County of Suffolk, one hundred and 


two Pounds twelve Shillings. | 
For the County of Surrey, ninety Pounds and 


two Shillings. | 
For the County of Suſſex, ninety Pounds and 


five Shillings. 


For the County of Warwick, ninety-three 
Pounds and ten Shilling. 
For the County of Y/irs, one hundred and 


four Pounds and ten Shillings. - 


For the County of Worceſter, ninety-eight 
Pounds and three Shillings. | 
For the County of York, one hundred and 
fifty Pounds. , 
For the County of Angleſea, thirty Pounds. 
For the County of Brecon, thirty Pounds. 
For the County of Cardigan, thirty Pounds. 
For the County of Carmarthen, thirty Pounds. 
For the County of Carnarvon, thirty Pounds. 
For the County of Denbigh, thirty Pounds. 
For the County of Flint, thirty Pounds. 
For the County of Glamorgan, thirty Pounds. 
For the County of Mcrioneth, thirty Pounds. 
For the County of Montgomery, thirty Pounds. 
For the County of Pembroke, thirty Pounds. 
For the County of Radnor, thirty Pounds. 
And to the Sheriff of Weſtmorland, for the 


Time being, forty Pounds and fix Shillings. 
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Obſerrations on the ſaid Statutes con- | 
cerning the Office of Sheriffs, &c. 


F OR the better underſtanding of the prece- Sheri ori- 

dent Statutes rertio Georgii, £9c. it may be ginally eli- 

neceſſary to obſerve, Firſt, That the Office of gible. 

Sberiff was originally eligible by the Country, 

that afterwards. it became grantable to the 

Crown, ad libitum, and the Conſequences there- 

of; that King Ed. 1. granted, or rather reſtored 

to the People Part of their Right in electing 

their Sheriffs; but that proving inconvenient, 

his Succceſſor eſtabliſned the preſent Method of 

their Nomination, by the Lord Chancellor, 

Treaſurer, Judges, . ; 

And Secondly, Shew what various Alterations 

and Regulations have been made of the Office 

and Authority of Sheriffs by ſeveral ſucceſſive 

Parliaments ; by all Which it will appear, a con- 

{tant Regard (except in violent Times) was had 

to the Eaſe od r- of _ People. . 
Now in Proof of theſe Particulars it will a +. Sexe 

pear, beyond Diſpute, That in the Time of rf MY 7 

Farons there were Sheriffs io this Kingdom: 


That theſe Sheriffs had the whole Civil Go- 


vernment and Judicial Authority in their Coun- 
ties, except in ſuch Caſes only as belonged to 
the Crown, or were exempted by particular 
Laws; and that they had their Authority in 
thoſe Times from the Free Election of the Peo- 
— in their Fol/kmores, or County. Courts. See 

r this Spelman's Gloſſary, verbis Folkmote, Al. 
dermanus and Gerafher. Lambard's Pref. ad 
Leg. Sax. Selden's Titles of Honour 610, 611. 
Selden's- Analecton 83, 85. 9 Co. 49. B. Thuanus's 
Hiſtory, Lib. 43. fol. 894. to 906, Be.” 
wm. 5 


4 


73. Titles * 220, 233, 255. Grand | 


How granted 
by V. i. 


Sberiff) to ſuch Perſons, and for ſuch Terms of 


Bought for 


3 Money, Er. 


Note. 
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Dbfervations on the Statutes - Ch7, 
And that ſuch Sheriffs there were long before 
the Normans Entrance, vide Selden's Finns $3, 


Cuſtumier, fo. 9. Mirror 9. Camden s Scotland, 
fo. 8, Sc. 1 Roll. Rep. 239. Co. Lit. 168. Prefa. 
ad. 9 Co. and 9 Co. 49, 92 
But it is evident William the Firſt chang'd 
their original Conſtitution, and aſſum'd a Power 
of granting Earldoms, or the Government of 
Counties (which then included the Office of 


Time as he thought fit, vis. either in Fee, for 
Life, or Term of Years, Sc. And this ſome- 
2 out —— —_ 2 * 9 
t more frequently in tation of Money 
id, and yielding the Annual Rents: and Pro- 
Fre into his Exchequer. Jide Mr. Maddox's Hi · 
ftory of the Exchequer, and Gervaſ. Tilbur. 69, 
113. * & 
And that this was. ſo, further appears from 
that remarkable Inſtance mentioned by Mar. Pa- 
ris, fo. 12, 13. ſub Anno 1075. i. e. 7 8 NI. = 
About this Time (ſays he) Walter Biſhop of 
Durham, contrary to his Epiſcopal Office, med- | 
dling with ſecular Matters, having bought of 0 
V. 1. the Earldom of Northumberla Et 6. 
Vicecomitis agens Vices laicali foro, &c.) and in 
holding his County- Courts, or Sheriffs Torns, 
having inſolently extorted infinite Sums of Mo- 
ney from all the People of that Province, tam 
Nobilibus quam Servis: And the People, by the 
continual Exactions of the Biſhop, and his Mi- 
niſters, being reduced to extreme Want, were 
now deſperately enraged againſt him, and there- 
fore unanimouſly refols's to come privately 
arm'd to the County-Court to repel thoſe Inju- 
ries; and appearing there accordingly, boldly 
demanded a R of their Injuries; to whom 
the Biſhop, nimis creduliter, anſwer d, That he 
would not hear their Complaints, nor do them 
Juſtice therein, except they would before -hand 
lay him down 40 l. Oprame Monetæ; wWhęreupon 


one 
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ch toneemning Sheriffs, = 


=” that N. 2. followed, or rather exceeded .. 2. h 


ue of them (erb "omnibus Zognens) defired 
ve, of the 1408 to conſult with the Reſt, 
in order to anſwer the Biſhop's Demands; 
which being granted, and they a little with- 
Tins 7 27 60 5 eties out, A 
ingua,. ort Ren, goad Red, flea yea the Bi- 
vp, i. e. ſhore, Counſel is Counſel, kill ye 
the . Biſhop; whereupon they all. ruſhing into 
Court kilt'd the Biſtivy, and 2 Hundred of his 
Men, near the Rivet Tive, ubi placita leriſera 
ab, Epiſcopo tenebantir., rt. 
Theſe were Engler: that claim'd their an- _ 
tient Rights, and on that Anſwer of the Biſhop RR 
perpetrated” this Fact; and it is a Wonder that | 
this en Biſhop could not be fore · 
warn d, by che like Inftance that 1 to 
the precedent Sheriff but few, Years before ; for 
Anno 1068, which was but the next Year after 
the Normans Artival, Rex Willielmus Roberto 
umi dedit Northumbriæ Comitatum, cui ſtatim 
bomines illius Regionis adverſantes ipſum cum 
Notgentis Viris peremerunt. Mar. Paris, fo. 7. 


. 
« © 3 


* 


hie Pather in his Sale of Earldoms, Baronages 

and Bajliwicks, is declard by all the Hiftorians 

of thoſe Times. e HOLA 
"Tadeed Henry the Eirſt ſomewhat relaxed Hen. t. 

thoſe Severities by reſtoring the Confeſſor's Laws 


in Part, as appears by his Charter in Mat. Par. 


74, 75. But ſtill he, and divers of his Suc- 

ceflors (vis. King Stephen, Hen. 2. Rich. 1. Sc.) 

ramted the” Sheriffalties or Government of 

Counties in Fee, or for Life, or Years, as they 

thought fir; and often ſeparated Honours, Ma- 

nors, Hundreds, Wapentakes, Sc. from the Her. 2. 
Juriſdiction of the Sheriff, and theſe were very 
improperly called Liberties. Vide 14 E. z. cap. 9. 17 

nd hence it is that we find mention of di- Sheriffalties in 

vers Sherifalties granted, or held in Fee, or Fee, Sc. 
for Life, &c. among the antient Pipe-Rolls, 15 
Temp. Hen. 2. Rich. 1. Jobanuis, Hen. 3. Oe. Rich. 1. 
See alſo Mr. Yincent's Extracts, Britton 126. B. Fohanzis, 


L z Rox. 
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1% Obſervations on the Statutes Ch.7- 


Rot. Pat. 14 E. 1. M. 9. 1 E. 3. Fits. Ener- 
pleader 15. Camaen's Scotland 17, Sc. And 
the Sheriffalty of Weſtmorland. is held ig Fes ig 


th ĩs Day. 1 1 F 2 1 48 * } Aude 
Hen. 3. But in the Reign of Hen. 3. ome ts tion 
, ſeems to have been made, and that 1% 0 


not take upon him ſo N to diſpoſe of 
theſe Offices. For Rot. Pat. 42 H. 3. n.. 
A. Sheriff is ſaid to have been made per Aſſenſum | 
Conſilii. And I have an Extra} from à Leiget 
Book, formerly belonging to the Abby of Peer. 
and Paul near Shrewsbury, that mentions ap A- 
Election. 9 to have been made 25 Hen. 3. between 
the Men of that County, of the one Part, and 
Dominum J. Exiraneum, their then elected She-. 
riff, and Nicholas, de Willelegb his Under Sheriff, 
of the other Part: So that it ſeems, about this 
Time, the People had at leaſt in ſome Counties 
regain'd. their antient Right of chooſing their 
f ̃ * * ˙ r he ne 
But this Right was more apparently reſtor d 
by the Stat. call'd, Articuli ſuper Chartas, made 
238 E. 1. who was Henry the Third's Succeflor, 
28 E. 1. e. 8. for thereby it is enacted, That the People of- 
every County ſhall have. the Election of their 
Sheriff, where the Sheriffalty is not of Fee, if . 
_ they will. And ſee my Lord Coke's Notes on 
this Statute, 2 Inſt. 558, 559. That this AQ. 
only reſtor d the Freeholders Right. 
cap. 3. See alſo the ſame Stat. cap. 13. (2 Inſt. 560.) 
which enacts, That the Commons of every 
County ſhall chuſe ſuch Sheriffs as ſhall not 
ſurcharge them, nor put any Officer into Au- 
thority for Rewards or Bribes. Vide infra, 
But theſe popular Elections being much in - 
fluenced by great Men of oppoſite Parties, begat 
great Contentions and Tumults; and Oh, 
to avoid theſe and other Inconveniencies, about 
Stat. 9 E. 2. fifteen Years afterwards, vis. 9 E. 2. the Sta tute 
| de Vicecomitibus was made, whereby it is enact- 
5 ed, 1. That Sheriffs ſhall, be aſſigned by. the 
| f Chancellor, Treaſurer, Barons of the Exchequer, 


and 
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Ch. 7. concerning Sheriffs, - 

and Juſtices. 2. That Sheriffs ſhall have Lands 
in the County ſufficient_to anſwer the King and 
his. People, (Vide 4 E.3. cap. 9. and 5 E. 3. 


151 


7 4. accord.) 3. That no Steward or Bailiff 
0 


any great Lord ſhall bz Sheriff, 4. That 
Hundreds, Sc. be leas'd on reaſonable - Rents, 
To tbe End they may not extort on the People. 
5. That no Sheriff, Sc. let his Office to Farm, 
or . otherwiſe, And 6. It direts how Writs 


ſhall be executed, for the Benefit and Eaſe of 


the People. eee, ft e e 

And decauſe that Statute extended not to 
Sheriffalties in Fee, therefore by a Statute made 
2 E. 3. cap. 4. the ſame is confirm'd, and far- 
ther enacted, That Sheriffs, and Bailiffs of Fee, 
ſhall-cauſe their Counties, Sc. to be kept by 
ſuch as have (ſufficient) Lands therein. And 
cap. 1 2. all Hundreds and Wapentakes (formerly 
ſeparated ut ſupra). are inſeparably united to 


their reſpective Counties. . And by cap. 15. Sbe- 


riffs ſhall let their Hundreds and Wapentakes 
for the old Farm, and not above; and Juſtices 
to be aſſign'd to inquire and puniſh them if 
found Guilty herein: - And Note, Both theſe 
Statutes of 9 E. 2. and 2 E. 3. were re-enafted 
with ſeveral Additions by 14 E. 3. cap. 9. which 
r 8 


And to remedy the Inconvenience of Sheriffs 


continuing long in their Office, ſome having 


been granted in Fee, others for Life, and others 


for long Term of Years, (Vide Rot. Parl. 16 E. f. 
m. 15. And Rot. Parl. 8 E. 2. m. 19. one made 


Sheriff for eight Years) it was enacted, 42 E. 3. 42 E. 3. e. 9. 


cap. 9. That no Sheriff, or Under- Sheriff, Sc. 
ſould continue in Office above a Year ; which 
Statute, as alſo the Statute 14 E. 3. cap. 9. are 
confirm'd 13 Hen. 6.. cap, 8. and enforced with 

great Penalties. | 
Alſo by 1 Rich. 2. cap. 11. it is provided, That 
none who had heen Sheriff for one whole Year 
ſhould be Sheriff again within three Years after, 
If there be others ſufficient in the Connty to 
L 4 anſwer 
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Obſervations on the Statutes Ch. /. 
anſaber the King and bis People. By which laft 
Words it is apparent, that Statute was not made 
in Favour of Sheriffs (for then they got Money 


the People, and to avoid Oppreffion, _ 

And it is obſervable, That ſome of the Articles 
of Impeachment againſt this King, viz. Rich. 2. 
(in Confequence of which he loft his Crown 
and his Life) were fot ſuffering Sheriffs to con- 
tinue longer in their Office than 4 Year, and 
for placing unfit Perſons to be Sheriffs, Sc. Vide 
Cotton's Records 38). And among thoſe en 
the Duke of Syffolk, 28 Hen. 6. one Article is, 
For 8 Perſons of his Confederacy to be 

| made Sheriffs. Vide Cotton, ibid. 643. _ 

 Hen.5.c. 4. Note alſo, by Statute r Hen. 5. cap. 4. They 
who have been Sheriffs Bailiffs for one Year, 
ſhall not bear that Office by three-Years next 
following, except in Sheriftwicks inheritable ; 


and no Under-Sheriff, Sheriff's Clerk, 1 | 


or Sheriff's Bailiff, ſhall be Attorney in any « 
the King's Courts, ſo long as he bears ſuch Of- 
fice under the Sheriff. 3 
Now that all theſe, and divers ſubſequent Sta- 
tutes, were made for the Eaſe and Advantage of 
Extortion, the People, appears farther from the dae, m- 
wide prox. plaints, Temp, E. 1. and E. 2. of Exorbi 


itances 
committed by Sheriffs, under Colour of levy ing 
the Proficua Comitatus, Sc. For Sheriffalties 
having been granted under high Fines, Sc. the 
Sheriff was alſo obliged to anſwer the tota pro- 
ficua Comitatus into the King's Exchequer, tho* 
great Part of it was often illeviable, nay, ſome- 
times granted away to others; which occafion'd 
Sheriffs to beſtow Offices, and aUminiſter Juſtice, 
for Bribes and Rewards, to extort Money by 
unjuſt Means, and to live at Diſcretion on the 


Kel192, 194. Country People. (Fide Rot. Parl. 16 E. 1. m. 1 3. 


one made Sheriff for Life. a quad Regi re- 
Pondeat tota Proficua Comitatus eur alii Vice- 


8 comites, c.) And therefore a Statute was made 
27 Ed. 1. . 2. 27 E. 1. cap. 2. commonly called 4e Finibus Le- 
| | | vatis, 


by their Offices) but for the Eaſe and Benefit of 
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And by Artical. ſuper Chirias, cap. 13. ſuch. 
were to be choſen Sheriffs as would not — 2 
or hilt den: the People, nor put Offiters in Aut ho. 


S ; Sheriff from le 
e. but 


rity for Rewards and Bribes, nor lodge too often 


in one Place, nor yet with poor Perſons, nor 
Mov of Religion. 
But theſe Starutes did not effeQually remedy 
the Abuſes of Sheriffs; for after this 1 find in- 
numerable Inflances of Complaints and Petitions 
in Parliament to remedy the ſame, Temp. E. 3. 
SR. 2. eſpecially the latter. Vide Cotton Re- 
cords, Temp. E. 3. 80, 109, 113, 134, 138, 149. 
Temp. R. 2. 161, 163, 170, 178, WS 191, 192, 
18 161, 163, 202, Wo 311, 318, 324, 333, 
535, 344, 348, 356, 358, 359. 
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28 EA. i. c. 13. 


is true EA. 3. vg a watlike Prince eſcap'd E- 3. 
the Miſchief; but Ric ard s Reign proving idle Rich. 2. 


and I1xurions, and that n ant, neceſſi- 
tated bim to raiſe Money by indirect Methods, 


pn the Sale df Sheriffalties, and other 
5 which proved his Ruin; as before is 
inted. | 


But Hs. 4. having acquird the Crown by Hes. 4. © 


the Election of the People, could not but ob- 


ſerve the fatal Error of his Predecęfſut, and ; 


therefore provided againſt the like Miſchief by 
an Act of Parliament, ih the very Entrance of his 
Reign; which, with a memorable Preamble, 
runs thus, vis. | | 


« Whereas the Cotnmons, in their Petition, Stat. 1 Hen.4, 
hate ſhewn, in this ſame Parliament, how c. 11. 
„the Sheriffs of Counties, within the Realm, 


* are charged with the antient Ferm of the 
* ſame Counties, whereas 4 great Part of the 
" Profits is given ſeverally to Lords, and others, 
* the King's liege People, ſo that the ſame She- 
* riffs cannot pay their Ferm without doing Er- 
„ torrion in the ſaid Counties, in great Oppreſſion 

and Hindrauce as well of the ſaid Sheriffs, 7 


Obſervations on the Statutes Ch.7. 


* of the Inhabitants of the ſaid Counties. There- 
« fore enacted, That Sheriffs ſhall Account, and 
have Allowance by their Oath of the Iſſues of 
their Counties. And if any Sheriff, from. 
« kenceforth, do any Extortion to the People, 
« and be thereof attainted, he ſhall be duly pu- 
niſbed for the ſame at the King's Will. | 


Petitions and But notwithſtanding that Act, I find 2 Hen. 4. 
Anſwers in Cotton 410. the Commons pray, That all Sheriffs 
Parliament. being overcharged be caſed thereof; yet have 
only this Anſwer, vis. Such Sheriffs as have 
Cauſe to complain, ſhall have Remedy before 
the Council. | 
And in 4 Hen. 4. they pray, That all Sheriffs, 
upon their Oaths, may be diſcharged in the Ex- 
chequer. ' Anfirer : Such as be'grieved ſhall find 
Remedy at the Hands of the Council and Ba- 
rons of the Exche quer. 1 
But 8 Hen. 4. at the Requeſt of the Commons 
the King grants, That the Statute made the firſt 


bf his Reign for diſcharge, of Sheriffs, ſhould be 


kept. And becauſe the ſame ſufficeth not for 
their Diſcharges, the King grants, That Lords 
of the Council ſhould have Power by next Par- 
liament to take Order therein. eee e 
Yet in 9 Hen. 4. and alſo 11 Hen. 4. they again 
Petition, That all Sheriffs, upon their Oaths, 
may be allowed in the Exchequer. Anſiuer: 


The King's Council, upon every particular De- 


claration, have Power to take Order therein. 
And in 13 Hen. 4. certain Counties, by parti- 
: _ cular Complaint, pray the King, That their She- 
riffs be not ſurcharged with more than they can 
levy. Anſwer : Let every Sheriff, being grieved, 
Mew the ſame to the King, who will 1 ſuch 


Pardon as ſhall be ſeen. 
And the like Petitions and Anſwers are 1 H. 5. 
3 and 3 H. 5. 3 ns 
Stat. 4 Hen.5. But 4 H. 5. cap. 2. enacts, That Sheriffs ſhall 
** have Allowance upon their Accounts, by their 


Oathe, of Things caſual, (as of Eſtreats) . 
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| After which follow the Sem, 23 
10. Which further reſtrains, Sheri 


trary to: that Act. 
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Ch. J. conterning Sheriffs. 


be not in Farm or Demand; but for all Things 
that run in yearly, Farms or Demands, they 
ſhall be charged to the King as in Times paſt. - 
Let after this, in a Hen. 6. a Motion was made 
for an Allowance to Sheriffs, but of no great 


Z 


Force. ach ln te 513% nee 

And, in 8 Hen. 6. another Motion, That She- 
riffs, and ſuch other Officers, be not impeach d 
by Proceſs out of the Exchequer for Things not 
leviable., ; Anſwer : The King's Council ſhall 
have Power to determine the fame. Nor do I 
end any, Thing further done touching this Mat 
ter till the Stat. 23 H. f. cap. 8. before mentioned. 


uod viae.... ** 


Hen. 6, cap. 
o. which further reſ riffs from letting 
their Ons to Forms and direfts them the 
Re urors tak ing Bail, returning Writs, 
G8 25 7 divers 1 — pn yet 


Execution of their. Office. . emp. E. 4. H. J. 


HS. Hut nothing is enacted tauching Sheriffs 


4 > ” 


Accounts, till the Stat. 34 Hen. g. cap. 16. which 
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23 Hen. 6. c. 8. 


23 Hen. 6. 


c. 10. 


34 Hen. 8. 


particularly. directs how the ſame ſhould, be paſs'd c. 16. 


and allow d. But t, being but 2, tempor 


AZ was diſcontinued, and by &. E. G. c 7 


2&3 E. 6. 


it is expreſly vacated, and a new Method of Ac- c. 4. 


counting: is thereby eſtabliſh'd, touching the 
Manner whereof. Vie Sir A,. Hele's Treatiſe 
of Sheriffs Accounts, page 79. ad pag. 110. 


The next Statute. I ind under this Head is 


that of 21 Fac. 1. cap, 3. That a Quietus oft ſhall 


be a ſufficient. Diſcharge. for a Sheriff, unleſs he 
be eien within four Years after: And ſee 
2 of forty; ous de, and Coſts and Da- 

any Proceſs be ſent againſt him con- 


mages, if any | 


After this follows that Act of 13 & 14 Car. 2. 
N for preventing the unneceſſary Charges 

Sheriffs, and for Eaſe in paſſing their Ac- 
counts; but that Act being only to continue to 
the End of the firſt Seſſion of the then next Par- 


And 


liament, is long ſince expired. 


- 


21 Fac. 1. c. 5. 


13 14 Car. 


2. c. 21. 
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Return. 


Execution. 


Ke & tertio Georgii was pt . 
ting the Exchequer Fee * 40 t 1235 
and the Pechequer FE Af (ris Rope) render 


Death. 322. 


\ 


 Obſervatſons af the Statutes Ch. 


William and 


Ard thy in the Reighs of Kin 
divers Endeavours etre be to 
have as Act paſs'd for the like it 
being k. . Fu by certain Men who ede 
too nearly touch d thereby 2 

Endeavours were . 8 Hl f th 


that Act tore beneficial to the Pablick chan any 
of the former. | cred 


ere it migh 5 EW bebte e 

the particular C Rid Acts, by 

ing ow far the Las is lere or improv dt . 
by. But Cymhids any eNews 


only conclude with the flowing judicial 
nions toiithing the Sheriff's Office, 1 
of the late Serjeant N Report 
1. A Officer of 5 K. in = 


| mute Mahner as i Conftuble is to the Julie 


* * 1 
ny ks a Ban ndsd on $i) 
Ar 8 Pate but We Paint 


* . if be tikes ih —_ _ 
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nale 5 an Action, and may be alſo anibired. 


4. 9 
4 But in either Ciſe if the puer eek" an 
ment. of the Bail-Bond (cho, inſufficient) 
e is not ro be artietced.  Thid. 
* A Sci, Fa. againſt Bai wuſt lie in the She- 
s Hands a Ke lent Time before retutn'd, 
Ge Tia. 599. 


6. Where tis br to eule a Fi. Fa. and 


whers not. Vide ibid. 3 
Execution on a'F}. Fa. in Life of the Te- 


galor 15 ives a Right to the Executor. 12. 


8. Note; A Fi. Fa. abates not by the Plaintiff's 


% 


bellit, Se.—1 
have altedy run beyond my Bounds, dc Thrall 


9. Two 


22922 
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85 


concerning Sheriffs. 


9. Two Fi. Facias's delivered to the Sheri 


the ſame Day, who executes the laſt firſt, the 


Execution is 3. but the Sheriff is liable to 
the Plaintiff in the firſt. 320. 

10. The Sheriff that begins an Execution ſhall Note, 
end it, tho his Office expires. 323. 

Kr. A Seizure of Goods in Execution, deveſts 


oy N 110 at therein, and diſcharges 


fone k C . Pla 
* ta 12 apt ater Jud: 


after the Year, is in 
as $ Soi Jans . 319. 
Error 2 a W to an 

g rk begun, & 60 as ſoon as allowed, 

15 75 
hat is a Biurbance of Execution on an 
Hal. Vac. Monem, Sc. 321. 

15. To what Executions the Statute of 29 El. 
cap. 4. extends, and what not. Vide his 331. 

16. Note; Execution may be on Affir * * 
Convictions, Oc. either by Levari Fa. 
Ca. Sa. 369, 379. 

17. An Under Sheriff can't refuſe to execute Fees. 
Proceſs till he has his Fee; — if he does, may 
be indicted for Extartion. 330, 331. 

18. But if be executes a Writ, he ſhall have 
his Fees tho the Writ be erroneous. Salk. 332. 

19. And Debt lies ſor his Fees for executing 
an Elegir, as well as an Extent, 333. 

20. Alſo on a Ca. Sa. he ſhall have his Fees for 
9 N Debt. Quære, If on Elegits. 331. 

The Statute of 29 Elis. cap. 4. for 2 
Fees, does not extend to Executions out of 
rior Courts. 331. 

22. And 'twas then alſo held, It did not ex- 
tend to Executions on Statutes, izances, 
&c. becauſe the Judgment in thoſe Caſes was 
not in invitum. But ſee now the Stat. tertis 
Georgii, cap. 15. Seck. 18. ame 1. 107. A 
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f Parliamentary Elections. 
T hath been thought proper in this Edition 


briefly, but clearly to give the Reader a View 
of the Duty of Sheriffs concerning Elections of 
Members of Parliament; the rather becauſe 
other Treatiſes concerning this Office are filent 


on this Head. I ſhall cite the Statutes which 


enact, that Elections ought to be free, or other 
general Learning; becauſe every Gentleman 


who is fit to ſerve in _— Truſt of Sheriff, 


is able. to ſupgeſt ro himſelf the Danger which 
corrupt Elections or partial arbitrary Returns 
muſt _ to all the Rights and Liberties of 
this free People, and of their lateſt Poſterity. 
It ſhall ſuffice therefore to point out the Acts of 
Parliament, and their principal Heads, which 
direct the Sheriff in the 3 of this Branch 
of his Office. e 2 


C. 1. By 5 Rich. 2. cap. 4. Negligence in re- 


turning the Writ, or leaving out any City or 


Borough, is puniſhable by Amerciament. 

F. 2. By 7 Hen. 4. cap. 15. For Election of 
Knights, he is at the next County-Court after 
Receipt of the Writ to proclaim in full Court the 
Day and Place of the Parliament, and proceed to 
Election; and tack an Indenture to the Writ, 
with the Names of the EleQed, under the Seals 
of the Sheriff and Electors. And by 11 Hen. 4. 


cap. 1. he incurs a Penalty of One hundred 


Pounds to the King, upon Inqueſt found before 
Judges of Aſſize of his making any Return con- 
trary to 7 Hen. 4. c. 15. And by 6 Hen. 6. cap. 4. 
he may traverſe ſuch Inqueſt. 

6. 3. By 8 Hen. 6. cap. 7. Electors of Knights 
are to have forty Shillings a Year, to be ſworn 
by the Sheriff, This is to be inquired of by 

I Judges 


o 
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Judges of Aſſize: The Penalty One hundred 
Pounds to the King, and a Year's Impriſonment. 
By 23 Hen. 6. cap. 15. He is to make Precept 
to Mayors, Sc. within his County, reciting the 
Writ, and commanding them to chuſe by Citi- 
zens, Sc. and the Mayor, Oc. is to return the 
Precept by Indenture with the Sheriff, which 
the Sheriff is to return. Offences againſt this, 
or any former Statute, liable to the Penalty ia 
$ Hen. 6. and 1001. with Coſts, to the Perſon 
elected, by Action of Debt; and Mayors, Ec. 
in like Caſe forty Pounds and Colts, Elections 
for Counties to be held between the Hours of 
eight and eleven before Noon. Actions to be 


commenced, c. within three Months after the 

the Parliament begins. | | : 

6. 4. Elections in Moumout hſbire, Wales, Che- | 
hire and Durham, are directed by 27 Hen. 8. 4 
cap. 26. 34 & 35 Hen. 8. cap. 13. 35 Hen. 8. 

cap. 11. 25 Car. 2. cap. 9. | 

F. 5. By 7 & 8. z. cap. ). continued by t 
13 N. z. cap. 5. Returns contrary to the laſt 
Determination of the Houſe of Commons are 
falſe Returns; and the Party grieved recovers 
double Damages with full Colts. The like Re- 
medy for wilful malicious double Returns; and 
Securities given for ſuch Returns are void. For- 
feitures for ſuch Contract 300 J. Actions to be 
within two Years after Cauſe of Action. 

6.6. By 7 & 8 Vill. 3. cap. 25. Forty Days 
to be between the Teſte and Return; the Writ 
to be delivered to the proper Officer only, who 
is to indorſe the Day of he Receipt, and forth- 
with make out Precepts to Mayors, &c. and 
cauſe them to be delivered to Mayors, Sc. who 
are alſo to indorſe the Day, Sc. and give four 

| _ Notice, Sc. and proceed to Election within 
eight Days from the Receipt. No Fee due for 
Receipt, Delivery or Return, The Election for 
Ti Counties to be at the moſt uſual Place within 
ben forty Lears laſt paſt, and at the next County- 
by Court, unleſs it happens within ſix Days after 


ges Receipt 
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Receipt of the Writ, n the Day. 
| In that Caſe he he is to uchory and gre te hows Days 
4 And he or Under Shen ke 1 
take a i appoint Cler * 
to 22 2 Tae ; body = the Candi- 
he . a to . ſwo 85 And he 
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ALALS to be rendered. to every 
Voter, at the Requeſt of any Candidate, or De- 
claration to Quakers. 

F. 8. By 10 C11 Vz. * Returns 2 
be made with all convenient ition to th 
Clerk of the Crown, Fees four billig, for . 
Knight, and two Shillings for a Citizen, Oc. 
The Officers of the Cingue Ports to have fix 
Days for the Delivery of a Precept notwith- 
ſtand ing 7 & 8 M. 3. cap. 25. Not making due 
Returns according to this Act forfeit 5001. By 
6 Anne, cap. 6. Directions for Scotland. By 
6 Anne, une, Cp: 23. Electors to take the Abjurs- 


* 
F 
t 


tion Oath, (or, being a Quaker, the Declaration) b 
at the Requeſt of a Candidate. T] 
6, 9. By 9 Anne, cap. 5 . Candidates (except 8 
eldet Sons of Peers, or of Perſons qualified to rn 
ſerve for Shires, or Candidates for the Univer- in 
ſitiet) are to take an Oath of their Qualification, for 
heing required ; (for which ſee the AQ) the the 
— certiſied into Chancery. Fees, one F. 

Shilling for the Oath, two Shillings for the Cer: OR 
tificate, and two for filing, < 


g. 10. By 10 Anne, cap. 23. EE if Ele 
required by a Candidate, to be ſworn ; and Ju- are 
rat enter d to their Names and Place of Fraebos! Cor 

a 1 
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and Abode. Poll-Books to be delivered within 
twenty Days to the Clerk of the Peace, on Oath 


before the two next Juſtices, Quorum unus af- 


firmat, apainſt the Name of Quakers. 

F. tt. By 2 Geo. 2. cap. 23. Preſiding Officer 
to adminiſter gratis the Oath or Affirmation 
againſt Bribery ; Forfeiture fifty Pounds and full 
Cofts ; and Polling before taking Oath, if de- 
manded, Officer forfeits One hundred Pounds, 
and full Coſts, and Voters the like. And Offi- 
cer immediately after reading the Writ or Pre- 
cept is to take the Oarh for a Return, (fur both 
which Oaths ſee the AR) before any Juſtice, or 


any three Electore. Officers are to read this Act 


immediately after the Writ. Officers for every 


wilful Offence againſt it forfeit five Shillings, - 
Proſecutions to commence within two Days after 


the Offence. | 

F. 12. By 13 Geo. 2. cap. 20. it is enacted, 
That no Perſon ſhall vote for Electing any 
Knight of a Shire in England, unleſs ſuch Per- 
ſon has been affefſed to publick Taxes, Church- 
Rates and Pariſh-Duties, in ſuch Propottion as 
other Lands of 40 f. per Annum, within the 
faid Pariſh or Townſhip where the ſame ſhall 
lie, nor unleſs ſuch Perſon ſhall have received 
the ſame for one whole Year before ſuch Elec- 
tion, except ſuch Lands come by Deſcent, Oc. 
within the Time, on Penalty of 40 /. 


. 13. By 15 Geo. 2. cap. 22. it is enacted, 


That after the End of that Parliament, no Com- 
miſſioners, their Deputies or Clerks, in the ſe- 


veral Offices therein mentioned, ſhall fit or vote 


in any Parliament; and any ſuch Perſon to for- 
feit 20 l. for every Day he ſhall ſit or vote in 
the ſaid Houſe. This Act not to exclude the 


Treaſurer, Sc. of the Navy, and. ſome other 


Officers. : : 

6.14. By 16 Geo. 2. c. 11, The Statutes for 
Elections of Members of Parliament for Scotland 
are explained and amended, and to regulate the 
Conduct of Returning 9 at ſuch Elections. 


6. 15. 
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Of Parlſamentary Elecklons. Ch. 8. 6. 1 5. 
6. 15. By Stat. 18 Geo. 2. cap. 18. it is enact - 
ed, That after the 24th of une 1745. at every 
Election for Knight or Knights of the Shites in 
England a ales, inſtead of the Oath by 
10 Ann. every Voter is to make Oath that he 
has a Freehold Eſtate of the clear yearly Value 
of 40 5. and to ſpecify the Names of che Po: 
—_ of the Lands, and the Place where they 
e, Oc. ä r 
Perſons guilty. of Perjury or Subornation of 
Perjury, under the fame Penalty as by Stat. 
J Eliz. and 2 Geo, 2. and Clauſes 10th and 12th 
of Ann. repealed. | 4 
' Booths to be erefted, not exceeding fifteen in 
each County, three Des before the Poll, and 
the Sheriff to appoint Clerks to each Booth at 
the Expence of the Candidates. 25 
Alſo a Liſt of the Towns to be polled at each 
Booth, and the voting to be regulated by the 
faid Liſt 3 and no Sheriff to adjourn a County- 
Court longer than fixteen Days; and the Clauſe 
of 6 Geo. 2. repealed ſo far as it relates to hold- 


ing of Coynty- urts., 


< 
as 


a) 


a THE Gt 
TABLE 


CT for regulating the Office of Sheriffs, and 


aſcertaining their Fees, &c. Page 91 
Adminiſtrator — avow for Rent, 83 
jreement or Parol Demiſe remedied, 90 

as and Pluries in Replevin, 37, 38, 46, 63 
Alias Capias in Withernam, N 
Amendment of Ayowries, _ 39, 87 
Amerciaments againſt Sheriffs, 49 
Antient Demeſne, R 69 
Apprailer's Oath, 44 £289 
777 de ſovent Diſtreſt, Es 20 
Attachment againſt the Sheriff, 49 


Avowries, Definition of, GW 7 
at Common Law and by Statute, 81, 82 


who ſhall avow, 32 

for what one may avow, 8s 
Avowry for Rent, Part not due, 87 
Avowry, Form of. 67 
Bailiffs of a Hundred cannot grant Replevins 
out of Court, | 56 
Baron and Feme, 3, 5$, 60, 71, 84 
Bond in Replevin, and 88 of, 44, 45 


Canterbury, Procedendo in Re plevin denied 
there, | 62 


© Capias in Withernam, 38 
Cattle muſt be Levant and Couchant, 13 


— diſtrained for Rent, 22 
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Ceftuy que Uſe may avow, Page 83 
Commoner may diſtrain a Stranger's Cattle, 22 


may avow for Damage-feaſant, 83 
Corn, Graſs, Hops, "Roots, Oe. may be di- 


ſtrain d, 18, 29 
Coſts and Damages, ORs 73 
Count and Avowry, ill, 64 


County-Court, Sheriff may return the Cattle, 42 
Cuſtom, may be diſtrained for, 


Cuſtom, 8, "2 
D. 

Damage. feaſant, Io, 21, 22, 80, $5 
Day to appear in Reple vin, 5 
Declaration in Replevin, Form of, 65 
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Defendant's Appearance, | Þ 
Defendant in Replevin may avow nerally, 9 

in Replevin to have e Coſts, 7 
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Diſtreſſes, who may diftrain, 4 
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At what Time, 3 
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Form of a Landlord's Warrant to a 
ſtrain, and Inſtructions, 32 


Notice of Diſtreſs to the Tenant, ibid. 
Tenant's Conſent for a Perſon to ſtay 
in Poſſeſſion of Goods diftrained, and Ap- 


aiſer's Oath, © 34, 35 
P r Diſtreſſes, 


Inventory of Goods diſtrained, TY 
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Pledges for, 
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Withernam, 
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e of Goods diſtrained, 
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Landlords may ſeiſe Goods wherever found as 2 
Diſtreſs within thirty Days after ſuch convey- 
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The en We Duty ts 
CORONER, 9 


dark Name is abe 4 Corone, ſo Name, 
called becauſe he is an Officer of the. 
Crown, and hath Conutance of ſome 
Neat, which are called Placita Corone. * 2 Iſt. 


IN. wy 
d Afres, &c. i in their firſt Antiquity ef 


The antient Kings 
| Conftitutions — Coroners in every County, his Office. 

- and that they ſhould receive Appeals of Felony, 
and that all the next Towns ſhould: — to 

the Coroners in the County the "Miſc ances to 
the Bodies of rhe People, 2 the Names of the 

Finders, c. Horn's Mir, P. 7, 9. 3 > 
This Office in antient me. wes of fach Pak 


Eſtimation that none could have i it dut Knight. 
See Britton, 


ol. 3 

The wa ba of en are not fixed; in Number, 
Coroners in divers Liberties and Payr 

2 

gn Coroner ; and he may View a 

eh . — it Wherever he is. 4 Rep. 


moſt 1 there ate ſour, beſides ſeveral 0 | i 
e —— 2 Juſtice of the King's Bench 
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A Gutde-to'Cozoners, 

The Lord Mayor of London is Coroner of 
+> City, but t hy. on rea pee 22 the 

udgment tlawries there by Cuſtom. 

Rep. 56. ry, A Tn 

There are likewiſe Coroners of the Verge, 
which is a certain 7 about the King's 
Court, who is alſo called Coroner of the King's 
Houſe, Crompton q Furiſd. 162. 

Alſo fome Corporations and Colleges are li- 
cenſed by Charter to _— Coroners within 
their own Precincts. 4 Iſt. 271. f 

The Coroner of the King's Houſhold hath an 
exempt Juriſdiction within the Verge, and the 

roner- of the County cannot intermeddle 
ithin it; as the Coroner of the King's Houle 
may not intermeddle within the County out of 
the Verge. 2 Hawk. 45. „ 

But if a Murder be committed within the 
Verge, and the 2 before any Indict- 

ment taken by the Coroner of the King's 
Houſpold, the Coroner, of the County and the 
Coroner of the King's Houſe ſhall inquire of the 
fame. And if the fame Perſon be Coroner of 
the County and of the King's Houſe, an Indict- 
ment of Death before him as Coroner. both of 
the King's Houſe and of the County is good. 
4 Rep. 46. 3 Inſt. 134. e e ins. 
By the Stat. 33 Her. 8. it is ordained, That 
all Inquifitions upon the View of Perſons ſlain, 
within any of the King's Palaces or Houſes, or 
any other Houſe or Houſes wherein bis Majeſty 
mall bappen to be abiding in his den rſon, 
ſhall be taken by the Coroner for the Time be- 

- ing olf the King's Houſhold, without any other 

Coroner. to aſſiſt, by the Oaths of twelve 

228. of the Leomen Officers of the King's 

Ho 8. 3 . . FO 4 
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heir Quali Mreations. 


" O' prevent Men of fall Value «ad little Election. 


Underſtanding to be choſen Coroners, it is 
neceflary a Coroner OE IO * 


Qualities, 
* 1 


ledge. 
& Of good Ability and Power to execute his 


"A 


Office according to bis Knowledge. 
5. Diligent in executing his Office. 
And the Commom Law doth not only 1 

expert Men to be Coroners, but Men of 

cient Ability and Livelihood, for three Purpoſes: 

+ The Law preſumes they will do their Duty. 

That they be able to anſwer to the King ail 


| ſuch Fines nd Duties as belong to him. 3. That 


they execute their Utes without Bribery.” Co. 
2 I. 144. 
Tbey ever were and Gill are elected in ful 
County by the Freeholders, by Force of the 


King's Writ de Goronatore eligendo, for that both 
King and County have a great Intereſt and Be- | 


bes in the due Execution of their Office. Tbid. 
And by the Statute 28 EAw. 3. cap. 6. Coro- 


wid Mall be choſe in full County, of the moſt 


meet and lawful People, ſaving to the King and 
other Lords, which ought to make Coroners, 
their Franchiſes. - 

By the Stat. 14 Eqaw. 3. cap. 8. it is ena cted, 
That no Coroner ſhall be choſen unleſs he have 
Land-in Fee ſufficient in 3 ſame County. - 

And by the Statute of Mat. 1. c. 10. it re- 


quireth ſuch a Coroner as can, will and may at: 


* 


tend to execute the ſaid Office; and therefore 


or will not attend the Execution of the ſame, 
. b 2 he 


if ſach a Coroner be elected and choſen as cannot 


A Guſde to Coꝛoners. 


he is to be removed and diſcharged from his 
Office by» Writ, and the Cauſe of his Inſuffi- 
ciency muſt be expreſt in the Writ, the Form of 
which Writ- may be found in the Regiſter of 
Writs, fo. 1). And 
If @ Coroner of any County dieth or be dif- 
charged from his Office, then that Writ 4e Coro- 
watore eligendo lieth, and that Writ: ſhall be a+ 
warded unto the Sheriff, that he in full County, 
by the Freeholders of the County, chuſe anather 
in his Place, and to certify the Election, and his 
| Name who is choſen, into the Chancery. F. NY. 
page 163. on the Margin. 12581 
When a Coroner is diſcharged of his Office by 
the King's Writ ſent unto him, thereupon ſhall 
iſſue another Writ, directed unto the Sheriff to 
chuſe a new Coroner, and that Writ ſhall recite 
_ 1 of his Diſcharge in the following 
Words: TH r. 


Abe King to the Sheriff of, N 


Tork, to wit. Þ Ecanſe A: B. Gent. one of the 
Coroner, of our ſaid Sovereign 
Lord the King inthe ſaid County, has divers other 
Buſineſſes which he occupies himſelf in, and there- 
fore has not Leiſure, as we are well aſſured, to 
exerciſe the Office of a Coroner as he ought to do, 
him from the ſaid Office we have removed: And 
ave command thee, that if it ſo be, then in thy 
full County, by the Afent of the ſame, that 
thou cauſe another Coroner to be choſen in the 
Place of him the ſaid A. B. according to the 
_ of the Statute ſet forth and provided. Or 
thus: | | 
Becauſe from the Teſtimony ve have received, 
worthy of Credit, that C. D. one of the Coroners 
of our ſaid Sovereign Lord the King in the ſaid 
County, is ſo decayed and infirm, and broken 
evith old Age, that he is not able to execute his 
Office, him therefore the ſaid C. D. we have 
. | thought 


thought fit from that Office ſhall be removed, 
and we command, &c. Or thus: Sccauſe E. F. 
one of the Coroners, is ſtricken with rhe Palſy, 
&c. Or, Becauſe he qwelleth in the out-parts 
of the County, wherefore thoſe Things which be- 
long to the Office of a Coroner he cannot commo- 
diouſly do. Or, Becauſe be is choſen into the 
Office of Sheriff, or, Verder of a Foreſt, &c. (as 
the Caſe is). 


+ | But if a Coroner be diſcharged by the King's Coroner dif-. , 
Writ from his Office, upon a falſe Suggeſtion, charged upon 
then the Party may come into Chancery and re- '#e Sug- 
2 Commiſſion to inquire of the ſaid falſe Beſtion to be 

uggeſlion; and if it be found falſe, then the 
King may make a Superſedcas to the Sheriff 
not to remove him.from his Office ; or if he he 
removed, to ſuffer him to execute his Office as 
he did before. | 

_ When a Coroner is choſen, he ſhall remain in To continue 
the Office ſo long as he behaves himſelf well, in his Office 


and is capable of performing it; and is not during Liſe if 


changeable every Year, as Sheriffs and Eſcheatore ble to offi- 


are. Alſo when he is choſen, the Sheriff of the . 
ſame County, or his Under Sheriff, muſt give 
him his Oath as fallows : PF: as | 


\ * 


The Caroner's Oath for the due Execution of hit : 
Office. „ 


3 ſball fecear, that yor ill ell and truly Oath. 
ſerve our Sovereign Lord the King and bis By che Stat. 
People in the Office of a Coroner, as one of hif*13 Will. 3. 
MajtsTY's Coroners of this County of B. and cb. 6. it is 
therein you ſhall diligenily and truly do all 2 C E That 

4112 ever 
Perſon and Perſons that ſhall bear any Office or Offices Civil or Military, 
ſhall take the Oath of Abjuration, which Oath is ſettted by the two 
ſubſequent Stat. x1 Aur. ch. 22. & 4 Ann. ch. 8. and other Statutes 
ſince require all Perſons in publick Offices to receive the Sacrament and 
| to take the Oath of Allegiance, Ge. 


b 3 . Things 


A Guide to Cozoners,' 1 


— 


A Guide to Tozoners, © 
Things appertaining to your ſuid Office,  ac- 
cording to the beſt of your Knowledge and 
Power, both for the K1nG's Profit, and the 
Good of the Tnhabitants within the ſaid County, 
taking ſuch Fees as you ought to take by the 
Laws aud Statutes of this Realm, and not other- 


*viſe. 
7 0 So help you God. 


The Nature The. Coroner's Court is a Court of Record, 
ol his Office. but he cannot inquire of any other Felony but 
the Death of a Man, and that Super viſum Cor- 
Poris, upon Sight of the Body. He ſhall alſo 
inquire of the Eſcape of the Murderer, of Trea- 
ſure Trove, Deodands, and the Wreoks of the 
Sea. 4 Inſt, 271. Stat. 3 Hen. 5. c. 1. 
Cannot make He is a Judicial Officer, and therefore cannot 
a Deputy, at make a Deputy. And by the Statute Officium 
| leaſt he ſhould Coponatoris, 4 Ed. 1. c. 2. he is injoined, Statins 
— accedere ad occiſos, immediately to go to the 
Slain, which implies he ought to ſee the dead 
Body. And if he doth not come, having No- 
. tice of the Death of any Perfon, he may be fined 
and impriſoned. 
pon Infor- 80 ſoon as he has Information to take a View of 
mation of the the Body of any Perſon killed, or ſuddenly dead 
Death of a or wounded, be ſhall go to the Place forthwith, 
Perion toſum- and make out a Precept or Warrant to ſummon a 
_ Jy. Jury to appear before him at a Day and Place 
certain to inquire thereof, and the Form of the 
Precept or Warrant may be thus: 


Tie 


A Sulde to Cozoners. 


The Coroner's Precept or Warrant to ſummon a 
, 28 Jury. : 


To the Bailiff, Conſtable and Tithingmen of 
the Hundred of R. in this Behalf jointly 
and ſeverally, Greeting. | 


Surrey. HE SE are in the Name of our Sove- _ 
| reign Lord the King, to will and re- 
uire you, immediately upon the Receipt and Sight 
— to ſummon and warn twenty. ſour able and 

ſufficient Men to be and appear before me at 

Chertſey in the County of Surrey, on the ſeventh 

Day of this Inſtant July, at the Honſe off A. B. 

being known by the Sign of the Black Bull in the 

ſaid Town, between the Hours of two and four of 
the Clock in the Afternoon, then and there to in- 
quire of, do aud execute all ſuch Things as on his 

Xajeſty's Behalf ſhall be lawfully given them in 

Charge, whereof fail not, as you and every of 

you will anſwer the contrary at your Peril. 

Given under my Hand and Seal the. ſixth Day 

of May in the eigbteenth Year of his Majeſty's 

Reign, and in the Year 1145. By me C. D. one 

of the Coroners of the County aforeſaid. 


Ir it be in a City or Corporation, then the 
Form of the Warrant or Precept is thus: 


To the Sheriffs of the City of York, and to 
the Serjeants at Mace attending the ſaid 
Sheriffs. 


York. 74 ESE are io will and require you, 
and in the Name of our Sovereign Lord 

the King, &c. ſtraitly ro charge and command 
you, that you cauſe to come before me, one of the 
Coroners of the City of York and County of the 

fame City, at the Houſe of E. F. known by the 

Sign of the Bumper in Coney-ſtreet in the ſaid 
ar | d 4 City, 


my 


ed, unleſs pre 


Foreman's 

Outh. 
Or a Perſon 
unlenown, as 


the (3 . Dail be lawfully requised of you, acpor ding 1b 


ock in the Afternoon, on this preſent firſt 


F the City aforeſaid. 


I 
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A Gufve to Coꝛoners. 
City, between the Hours of one and three of the 


Day of May, twenty-four good and lawful Men 
of the ſaid City, then and there to inquire upon 
the View of the Body of G. H. there 71 dead, 
how and ju what Manner he came to his Denth ; 
Jail nct herein as you will anſwer the contrary. 
Given under my Hand and Seal this firft Day 
of May, &c. Zy me J. K. one of the Coronets 


When the Coroner is come to the Place his 
Warrant appointed, he is to call the Conſtable, 
Ec. to make a Return of the Warrant, and wen 
he hgs it, command one of the Bailiffs or 
Conſtables his Precept was directed to, or ſume 


other for them, to make three Proclamatiohs, 
or O Jes, and call the Jury after this Manner; 


wo JOU good Men that are returned to appear 
= here bis preſent Time to inquire for our 
duly fume t 


Here: Lord the King, &c. anſwer to your 
. you ſpall be called, every Man at 
"Rr ft Call, pon Pain and Peril that ſhall 


. 


The Jury appearing and having choſen their 


Foremar, he 1s to be ſworn firſt, and after him 


the Reſt of the Jurors may be ſworn, three ar 
four at once, till you have ſworn about fifteen, 
which is a ſufficient Number. tn Wes 


The Foreman*s Qath may be thus : © 


7 U ſhall diligentl imquire and true Preſent- 
ment make on the Behalf of our Sovereign 
Lord the King, &c. how and in what Manner 
* L. M. here lying dead, came to bis Death ; 
and of ſuch other Matters relating to the ſame as 


444 a 4 *< * 
- 
* 
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4 Evidence; and you ſhall deliver ß to me, i | M 
bis Majeſty's Coroner, a true Verditt thereof. of 
uy | So help you God. E 


Oath of the Reſt of the Jury. 


FUCH Oath as A. B. the Foreman of this In. Oath of the | 
| queſt, for his Part bath taken, you and every Reſt of the 
one of you ſhall well aud truly objerve and keep Jury. 


on your Parts. ay 
| } So help you God. 2 


The Jury being all ſworn, command them to 
Rand together, and hear their Charge as follows: 


de Coroner's Charge to the Fury of what Things — 
be and they are to- inquire, is beſt deſcribed 
from the Statute as follows : 


A Coroner, if he be certified by the King's Of what 
Bailiffs, or other honeſt Men of the Coun- Things a Co- 
try, firſt he ſhall go to the Places where any be roner ſhall in- 
killed, or ſuddenly dead or wounded, and ſhall Nalre: 
forthwith command four of the next Towns, or Of Murder, 
five or fix, to appear before him in ſuch a 4 
Place, and when they are come thither, the Co- F 
© roner, upon the Oath of them, ſhall inquire, If where killed, 
they know where the Perſon was killed, whether in what Place, 
it were in any Houſe, Field, Bed, Tavern or and by whom. 
Company, th who were there, who were cul- . 
pable either of the Act or Force, and who were 
* either Men or Women, and of what Age 

de ver they be, (if they can ſpeak, or have any 


Diſcretion) and how many ſoever be found cul- 


pable by Inquiſition in any of the Matters afore- 

aid, they ſhall be taken and delivered to the 1 
- Sheriff, and ſhall be committed to the Gaol : | ; 
And ſuch as are found and nor Guilty, ſhall be 47 
attached until the coming of the e and 
their Names ſhall be written in the Coroner's 


olls, 
* If 


| Perſons killed If any Man happen to be killed, and is found 


in Fields or 


"Ty inquire if 
ſon be known, 


or a Stranger, 


Which are. to 
be appraiſed 
and delivered 


Fi. Town- 


Of Perſans 
drowned” or 
ſuddenly dead, 
” after ſuch Bo- 
dies are ſeen, 


if ſtrangled, 
Ec. 
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in the Fields or the Woods, firſt it is to be in- 
quired, whether he was killed in the fame Place 
or not; and if he were brought and laid there, 
they ſhall do ſo much as they can to follow their 
Steps that brought the Body thither, whether 
he were brought ** a Horſe or a Cart. It 
ſha}l be inquired alſo, if the dead Perſon were 
known, or elſe a Stranger, and where he lay the 
Night before; and if any be found Guilty of 
the Murder, the Coroner- ſhall immediately. go 
unto his Houſe, and ſhall inquire what Goods 
he hath, and what Corn he hath in his Grange: 
And if he be a Freeman, they ſhall inquire 
how much Land he hath, and what it is worth 
yearly, and what Corn he hath upon the Ground ; 
and when they have thus inquired, they ſhall 
cauſe all the Land, Corn and Goods to be va- 
lued, in like Manner as if they ſhould be ſold 
immediately ; and thereupon — ſhall be de- 
livercd to the whole Townſhip, and they ſhall 
be anſwerable before the Juſtices for all: And 
likewiſe of his Freehold, how much it is worth 
yearly over and above the Service due to the 
Lords of the Fee; and the Land ſhall. remain 
in the King's Hands until the Lords of the Fee 
have made Pine for it. And immediately upon 
_ theſe Things being inquired, the Bodies of lach 
Perſons being dead, ſhall be buried. Stat. 
4 Eau. 1. | | 

In like Manner it is to be inquiced of them 
that be drowned, or ſuddenly dead ; and after 
ſuch Bodies are to be ſeen, whether they were 
ſo drowned, or ſlain, or ſtrangled by the Sign 
of a Cord tied ſtraight about their Necks, or 
about any of their Members, or upon any other 
Hurt, found upon their Bodies; whereupon they 
ſhall proceed in the Form aboveſaid. And if 
they were not ſlain, then ought the Coroner 
” * the Finders, and all other in Company. 

1 


| All 
J% 
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All Wounds ought to be viewed, the Length, Wounds 
Breadth and Deepneſs, and with what Weapons, ought to be 
and in what Part of the Body the Wound or viewed. 
Hurt is, and how many be culpable, and how 

many Wounds there be, and who gave the 

Wound; all which Things muſt be intolled in 

the Roll of the Coroners. Mid. A rs + 
Concerning Horſes, Boats, Carts, Ec. where- 

by any are flain, that properly are called Deo- Deodands, 
dands, they ſhall be —_ and delivered unto 


the Towns, as before is ſaid. Ii. 


We Charge in Brief may be us: 


OU that are ſworn, you by your Oaths are to 
enquire of the Death of this Man, whether 
he died of the Felony or by Miſchance ; and if 
of Felony, whether of his own A& or of ano- 
ther's; and if by Miſchance, whether by the 
Act of God or of Man; and if of Famine, whe- 
ther of Poverty or common Peſtilence, and from 
whence he came, and who he was; and if he 
died of another's Felony, who were Principals; 
and who Acceſſaries, and if Hue and Cry were 
duly made or not, and whether the Men fled 
according to Law or not, and who threatened 
him of his Life or Members, and who were 
Sureties of the Peace; or whether he died of 
long 8 or of Pain, and by whom he 
was further from Life and neareſt to his Death; 
and ſo of all prevailing Circumſtances that can 
come by Prefumptions. e 
And in Caſe he died by a Hurt or a Fall, or * ._- 
other Chance by the Act of God, fo that he had = 
no Power to ſpeak before his Death, then you _ 
ſhall inquire the Finders, and who were his 
Parents, Relations or Neighbours, and if he were _—_ 
killed there or elſewhere; and if elſewhere, by | — 
whom and how he was thence brought, and the 3 
Value and Kind of the Deodand, TT -  _ 


* 
% "TI #} 
WIEN We 1 
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' Hand it came ; for w hatſoe ver was the Cauſe of 
his Death is Deodand, except Veſſels in the 
Sea; but the Goods or Money upon the Horſe, 


in a Mill, Carts and Houſes, are not accounted 


You ſhould alſo inquire of Acceſſaries, which 


are eight in Number: 1, Thoſe who command, 
2. Thoſe who conceal. 3. Thoſe who allow 


and conſent. 4. Thoſe who ſee, and could pre- 
vent it. 5. Thoſe who help and are in the 
Force. 6. Thoſe who are Partners in the Gain. 
7. Thoſe who knew thereof, and did not inter- 
rupt or hinder it by forbidding or endeayouring 
to prevent it. 8. Thoſe who knowingly receive 
ſuch Offenders, All which you are to enquire 
of. And I am obliged by my Office to remind 
you of the Laws ooainſt the Offenders, which 
are as follows, vis. | 


If one Man wilfully [ Forfeits his Lands 
kill another. + and Ged. 
If a Man kill or] Forfeits Goods avd 
drown himſelf. | Chartels only 
If any Homicide hap- | The Offender ought 
pen to be wilful Murder, | to loſe both Life, La 
which Crime cannot be and Goods. 
too ſeverely puniſhed. - | 5 
But if it be found To have the Benefit 
Manſlaughter. of his Clergy, and fo 
th yl f fave his Life," but ſhall 
..* | forfeit his Lands and 
| Goods. | | 


The Goods muſt be found appraiſed and va- 
lued of ſuch: Offenders, and left in the Town or 
Village where ſuch Offender dwelleth until the 
Offender be acquitted or convicted by due 


Courſe of Law ; but the Offender muſt have ' 


ſufficient out of them to keep him alive to an- 
ſwer his Fact, and what remains afterwards, if 
the Offender be convicted ; thoſe to whom ſuch 


Goods do belong by the Law muſt have ny 
S | ang 


E nn, ̃ 
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and diſcharge the County who had the Care of 


them. Rod as for the Offender's Free Land 
after his Conviction, his Majeſty muſt have An- 
num, diem & vaſtum therein, and after the 


Lord of whom it is holden ſhall have it as an 


Eſchear. E RE 
After the Charge is delivered, then comma 
three Proclemations to be made thus: | 


7 F any Man can give Evidence on the Behalf 
1 of his Majeſty, and in what Manner 


A. B. here lying dead, came to his Death, draw 


near and you ſhall be heard. 


The Evidence appearing, to give bim, her or 
them this Oath following: 


WL T ſuch Evidence as you ſhall give to this The Oath, + 


Taqueſt concerning the Death of A. B. here 


lying dead, Pall be the Truth, the whole Truth, 


and nothing but the Truth. 
58o help you God. 


If the Evidence be not ready, you may ad- 
journ to another Day, to the ſame or another 
Place, to receive their Evidence, binding the 
Jurors by Recognizance in twenty Pounds each 
for their Appearance. | 


| Proceedings thereon. | 
PHE Coroner muſt then ſend out his War- 


rants to the Witneſſes, commanding them to 
come and be examined before him, Cc. and to 
deliver their Knowledge touching the Matter in 


b Writing under their Hands. 


If their Evidence concern a Man's Life, then 
muſt all the Witneſſes be bound over in twenty 
Pounds each at the leaſt perſonally to appear at 


the Atlizes then next enſuing, to deliver there 
their Knowledge therein. 338 


EY The 


>} 


„ . 4 | 
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The Form of the Recoghitarice is thus: 


Surrey. HE raenty-ſecond Day of May it 
ak the Tear, &c. A. A. of C. 51 the 
County of Surrey, acknowledges himſelf tu owe 
and to be indebted. io our Sovereign Lord the 
King in the Siitn of twenty Pounds. © 


The Condition of this Recognizance is ſuch, 
That if the ſaid A. A. do perſonally appear be- 
S fore the Juſtices of Aſſize and Gaol-Delivery at 
It may be the next Aſſizes to be holden (at * K.) for the 
eee 5 faid County, and then and there deliver his 
Place been Teſtimony touching the Death of A. B. and do 
ir is ſometimes not depart thence without Licence” of the ſaid 
altered by the Juſtices of the Court, that then this Recogni- 
Judges. © _ zance to be void and of no Effect; dt elſe the 
_ to ſtand and continue in full Förce and 

ertue. . 1 


Taken and acknowledged the 
- twenty ſecond Day of May,, 
p . r 
Gent. one of the Corontiers of a 


. , - 
- G 
* , 
0 . 
— 4 


he Countz afotefail.. 
Some Obſervations, © 


Power of a A Coroner hath not any Power to inquire of 
Coroner to in- © any Accefſarles after the Fact, but he may 
ire of any of Acceſſaries before the Fact, as well as of the 
eſſari Principals, and whether any of them ſo found 

| Guilty fled for the ſame; and if ſuch Flight is 
found, the Offender forfeits his Goods and 

3 Chattels, and the Flight is not traverſable. 
K. P. C. 183. — il e 

To deliver After the Felony found, the Coroners deliver 
Inquiſitions. their Inquifition before the Juſtices of the next 


General Gaol- Delivery in the County, and the 


faid Juſtices are to proteed againſt the Murderers 


„ 4 if 


* 
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CREED the Gaol, or elſe they ate to re 
turn the | 


urn the fame Inquifition —— r 
and if any Coroner do not certify his Inquifition OY 
in ſuch Manner, he forfeits one hundred Shil- 
110 ene pot ay l aifition befo NS 

0 every Coroner upon any Inquiſition before 
him found,” whereby a5 Peron 9 indicted for put in Wik 
Murder or Manſlaughter, or as Acceſſary to the ting the Effet 
fame before the Fact, ſhall put in Writing the of the Evi- 
Effect of the Evidence given to the Jury before dence given to 
him, being material; and ſhall bind fuch by the Jury. 
Recognizance to, prove the fame at the next 
Gaol-Delivery for the County, Cc. Stat. 1898? 
2 Ph. MH. F. 13. J 555 „ nee wad 

Where - ever Coroners act as Judges, as in ta- Coroner who 
king an Inquiſition of the Death of a Man, Qc. firit proceeds, 
the Act of any one of them who firſt proceeds in bis Juriſdic- 
the Matter is the ſame as if all had joined in it. tion. 

And it is faid, after ſuch Proceeding by one of 
them, the AQ of any other will be void.” S. P. C. 2 
$3.4. = 
Where Coroners are impowered to act mini: Where all 
ſerially, as in the Execution of any Proceſs di- muſt join. 
rected to them, through the Default or Inca- 
2 of the Sheriff, their Acts will be void if 
iey do not all join. S. P. C. 52. 4. ; 
If there is any Practice with the Coroner to On Coroner's 
ſuppreſs the Evidence, the King's Bench may Misbeha- 
ſer afide the Inquifition upon his Misbehaviour : viour, the 
And if he omit or hegle& to inquire, the Chief C. J. to act, 
Juſtice, as ſupreme Coroner, may do it, or ap- Se. 
rn Commiſſioners ; but then it muſt not be 
ſuper viſum Cofporis) upon Sight of the Body, 
if done by Commiſitoners. 1 Vent. 182. 

Where a Coroner's Inquiſition was qua ſhed, he Where a Co- 
muſt make a new one, ſuper viſum Corporis ; roner's Inqut- 
but if he misbehaves himſelf, and a Melius in- 1 _ 

guirendum is granted, the Inquiſition muſt be — 2 
taken by the Sheriff or Commiſſioners upon 2 WT 
Affidavits, becauſe none but a Coroner can take Inquiſiti 

GY a Joke + | nquiſition to 
- + Inquiſition ſuper uiſum Corforis. 1 Salk. be taken by 
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Iker ingui- A Aſelius inquirendum is never granted after 
rend, when an Inquiſition Super viſum Corporis is filed, un- 
granted. leſs it is quaſhed upon Oath made of a Miſde- 

meanor in the Coroner or Jury. + 
In ſome Caſes a Melius inquirendum ma go 
to the Sheriff; as if they can bring an Affidavit 
that the Jury did not go according to their Eyi- 
_ dence, Sc. 3 Mod. Rep. 80, 233. 
lf it be found before the Coroner ſuper viſum 


#: 


or Adminiſtrators of the Deceaſed cannot tra- 
verſe it. 3 Inſt. 55. 3 Ly 
„ This Inquiſition being final, the Coroner 2 
Counſel, to hear Counſel and Evidence on both Sides. 
2 Sid. 90, lot. | 


1 


Coroner s Fees. 


Bee the Stat. 3 Hen. y. ch. 1. a. Coroner 
had not any Fee for doing his Office, but by 
that Statute he is allowed upon every Inquifition 


7 


Four · pence out of the Goods of the Slayer, if 
he have any; and if not, then of the Amercia- 
ment of the Townſhip for the Eſcape: of the 


Books for a Coroner's taking more. On the 

- contrary, in many Caſes he is not intitled to any 
Fee, notwithſtanding he is to do his Office, or 
is liable to be fined and impriſoned. 


Office of one Penny for every Viſne, w 


appear before the Juſtices of Aſſiae. Fits. Tit. 
— $21, 37. i 


®. — 


Coroner's 


Corporis, that one was Felo de ſe, the Executors | 


taken upon a Body lain, thirteen Shillings and 


Murderer; nor do I find any Authority in the 


A Coroner hath a Fee 1 his 
they 


i DOS. 


An Inquiſition of Murder, on View of the 
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Ceoruner . Fees in London. 


BY Statute 3 Hey. 9. it is provided, That £6 
9 Coroner demand or take any Thing of any 
Man for doing his Office, yet the Coroner of 
London uſually takes extraordinary Pees.. 


Tue Fees in London fortnefly wete, 


i f . 2 J. 4. 

Warrant for ſummoning a Jury, o 2 6 

e * o 6 8 

Coroner's Fee, o 13 4 
Warrant or Certificate to bury the Body, © 2 

| 113 

ne 


But now the Fees are much enlarged accord - 
8 to the Ability of the Perſon who is to pay; 

t'this only by Cuſtom, and is thought an Op- 
teffioh. See Bobun's Priv, Lord. 68, Green's 
iv. 214. 


—_— Mom. a a. As it. ll. : i Sth... _ 1 3 | aa 3 . + 4. — 


Precedents of Inquiſiti ans. 


7 


4 Inquiſttion indented, atem at H. in the 
County 


of Hertford aforeſaid the. twenty- 

firſt Day of April in the 3 kefirs wo | 

O. L. one of the Coroners of our Lord the King 

for the County aforeſaid, upon the View of the 

Body of one W. P. then and there lying dead, 
| bo * 
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and lawful Men of the ſaid Connty, who being 


- ſworn and charged to inquire on the Part of 


our ſaid Lofd the King, when, where, how and 
aſter what Manner the ſaid W. F. came to his 
Death, uo ſay upon their Oatb, that one F. J. 

late of H. aforeſaid, Gent. and N. G. late of H. 
aforeſaid, Gent, not having God before | their 
Eyes, but being moved and ſeduced by the Inſti- 


gation of the Devil, on the ſaid nineteenth Day 


of April in the eighth Tear 1 about the 
ferſt Hour in the Night of the ſame Day, with 
Force and Arms, aud ſo forth, at Hertford in 
the County aforeſaid, in and upon the aforeſaid 
W. F. then and there being in the Peace of God 
and of the ſaid Lord the King, feloniouſly, vo- 
luntarily, and of their Malice forethought, made 
an Aſjault ; and that the aforeſaid FE. J. then 
and there with a certain Sword mage of Iron 
and Steel of the Value of five Shillings, which 
he the. ſaid F. J. then. and there had and held 
drawn in his right Hand, the aforeſaid W. F. in 
and upon the left Part & the Belly of the ſaid 
W. F. a little above the Navel of the ſaid W. F. 
then and there violently, feloniouſly, voluntarily, 
and of his Malice forethought, ſtruck and 
Pierced, giving to the ſaid W. F. then and there 
with the Sword aforeſaid, in and upon the afore- 
ſaid left Part of the Belly of the ſaid W.F. a © 
little above the Navel of the ſaid W. F. one 
mortal Wound of the Breadth of half an Inch 
and of the Depth of three Inches, of which ſaid 
mortal Wound the aforeſaid W. F. then and there 
iuſtantly died. And that the aforeſaid A. G. 
then, to wit, on the nineteenth Day G. April in 
the erghth Tear aforeſaid, at the Time of the 


. Felony and Murder aforeſaid, by the aforeſaid F.. 


in Form aforeſaid, feloniouſiy, voluntarily, and 
of his Malice forethought, done and perpetrated 
at Hertford aforeſaid in the County aforeſaid, 


Jeloniouſly, voluntarily, and of bis Malice fore- 

_» thought, was preſent, abetting, aſſiſting; aiding, 
d comforting and maintaining the aforeſaid F.]. 
. ; | 10 
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to commit and perpetrate the Felony and Murder 
\aforeſaid, in Form aforeſaid, feloniouſly, volun- 
tarily, and of his Malice forethought; and ſo 


the Furors . aforeſaid upon their Oath aforeſaid. 


ſay, that the aforeſaid F. J. and A. G. the afore- 
ſaid W. F. on the ſaid nineteenth Day of April 
in the Tear aforeſaid, at Hertford in the County 
aforeſaid, in Manner and Form aforeſaid, felo- 
niouſly, voluntarily, and of their Malice fore- 
thought, killed and murdered, againſt the Peace 
of the ſaid Lord the King that now is, his Crown 
and Dignity, and ſo forth. And the 2 afore- 
ſaid farther ſay upon their Oath, that the afore- 
ſaid F. J. and A. G. in Form aforeſaid, feloniouſly, 
voluntarily, aud of their Malice forethought, done 


and perpetrated, or ever afterwards to this Time 


had not, nor either of them had, nor as yes 
have or hath any Goods or Chattels, Lands or 
Tenements within the County of Hertford afore- 
ſaid, or elſewhere, to the Knowledge of the ſaid 
Furors, In Witneſs whereof as well the afore- 
ſaid Coroner as the Furors aforeſaid have to this 
Inquiſition put their Seals at the Day, Year 
and Place aforeſaid. | | 
| : | E. S. Coroner, 


On an Infant murdered, upon View of the 
5 | Body. $34 
Middleſex, AI Inquiſition, 8. before me R. R. 


to wit. 1 Gent. one of the Coroners of our 
ſaid Soverergn Tard the King in the ſaid County, 


upon View of the Body of a certain Male Infant 


(there lying dead) born of the Body of A. B. 
late of H. in the County aforeſaid, upon the 
Oath (of the Fury) who ſay upon their Oath 


8 that the ſaid A. B. not having the 


ear of God before her Eyes, but being moved 


and ſeduced by the Inſtigation of the Devil, on 


Friday, &c.' in the fifth Tear, &c. at H. aſore- 
ſaid in the ſaid County, did make an Aſſault 
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Tord the King, and that the ſaid A. B. did Je- 


in the Fofenoon of the ſame 


Furors upon their Oath aforeſaid further ſay, 


, — 
CY 


à Guide to Cooners. 5 


the Male Infant aforeſaid, then and there 


NN 6 the Pi of Ge eng of om Sovereign 


tonionfly, voluntarily, and of ber Malice ' fore- 


thought, ſtrangle and ſuſſocate the ſaid Infant 


with her Hand, of which ſaid Strangling ana 
Suffocation the faid Infant at H. aforeſaid in the 
ſaid County immediately died, and fo, &c. 


An I | uiſition upon 
DT in a Robbety. 


AN Inquiſition, &c. who ſay upon their Oath, 
LE that on Friday the thirtieth Day of April 
in the ſixth Tear, &c. it ſo happened, that a 
certain Perſon unknown, not having the Fear of 
God before bis Eyes, but * Bro and ſe- 
auced by the Inſtigation of the Devil, with 
Force ani Arms, &c. that ts to ſay, with Swords 
and Daggers, between five and ſix of the Clock 
Day, at H. afore- 
ſaid in the ſaid County in the King's Highwa 
did make an Aſſault upon the ſaid R. N. then 
and there being in the Peace of God and of our 


* 


ſaid Sovereign Lord the King; and the ſaid Per- 
' ſon unknown did then and there feloniouſly ſtrike 
the ſaid R. N. upon the right Part of his Belly 


with a certain Sword of the Price of two Shil- 
lings, which he then and there held in his Hand, 
and did then and there give the 4— R. N. one 
mortal Wound with the Sword aforeſaid, of four 


. Thumbs Depth and one Thumb Breadth, of 


zwhich ſaid mortal Mound the ſaid R. N. then 
and there immediately died; and fo the ſaid 
Jurors ſay upon their Oath aforeſaid, that the 


ſaid Perſon unknown, at H. aforeſaid in the ſaid 
County, did feloniouſly kill and murder the ſaid 


R. N. in Manner and Form aforeſaid, againſt 


© rhe Peace of our ſaid Sovereign Lord the now 


King, his Crown and Dignity, Aud the ſaid 


that 
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one who was murdered 


IR 6 28 . ACE. . 
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2  Gufve to Cozoners. 
that the ſaid Perſon unknown, after he bad 
commit ted the ſaid Felony and Murder in Mau- 
— Aforeſuid, did fly away, againſt the Peace, 


* 
— 


Middleſex, A N Tzquifition, &c. (as before, a 
to wit. <4 to tbe ſame Day) not having 

the Fear of Gad before bis Eyes, but being 

moved and ſeduced the Inſtigation of the 

Devil, did tie about the Branch of an Aſh Tree, 

in the Orchard of one R. B. Gent. at H. afore- 

ſaid in the ſaid County, (then and there being 

alone) a certain Rope of the Price of one Penny, 

eobich he the ſaid W. R. then ang there held in 


Upon one who hath hanged himſelf, , | 1 


| bis Hands aud Si thes 2 * * 4 
Means voluntarily 4 elonionſly ſuffocate = 
ſtraugle aud hang himſelf with the Rope afore- -AY 


ſaid ; aud ſo the ſaid Furors upon their Oath 
aforeſaid ſay, that the ſaid W.R. in Manner 
end Form aforeſaid did voluntarily, feloniouſly 1 
and as a Fela de ſe, (one who murders bimſelſ) | - = 
— the Peace of our ſuid Sovereign Lord the = 
nom King, his Crown and Dignity, and that 
the ſaid W. R. had no Goods or Chattels, Lands 
or Tenements within the ſaid County, to their 
Knowledge, In Witneſs, &c, 


If it be for cutting his Throat, then add after 
the Words (being ſeduced by the Inſtiga- 
tion of the Devil) Ee 


A T L. aforeſaid in the ſaid County, did then 
<4 and there ioufly, voluntarily, and of 
bis Malice forethought, make an Aſſault in and 
upon himſelf, then and there being in the Peacs 
of God and our ſaid Sovereign Lord the Ring; 
and that the ſaid W. G. did then and there fe- = 
lonjoufly, voluntarily, and of his Malice fore- . 2 
EZ bought, 7 
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thought, ſtrike himſelf upon bis Throat, with 4 
certain Knife of the Value of one Penny, which 
the ſaid W. G. then held in his right Hand, 
then and there giving to himſelf one mortal 
Wound with the ſaid Knife upon his Throat, of 
the Breadth of four Inches and the Depth of 
one Inch, of which ſaid mortal Wound the ſaid 
G. W. at L. aforeſaid in the ſaid County lan- 
guiſbed, and languiſhing lived from. the ſaid 
twenty-ninth Day of December in the ninth 
Tear above mentioned, at L. aforeſaid in the 
| 13 died of that mortal Wound, and 
ſo, &c. 
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S above, to, at L. aforeſaid in the County 
aforeſaid, then and there being alone, in 4 
common River there, himſelf voluntarily and 
feloniouſly drowned, and ſo the Furors afore- 
' ſaid upon their Oath' aforeſaid ſay, that the 
aforeſaid 8. K. in Manner and Form aforeſaid 
then and there himſelf voluntarily and feloniouſly 

as a Felon of himſelf killed and murdered, &c. 
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= If upon one Non compos mentis, thus: oF 
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FP bl Inquiſition, &c. who ſay upon their Oath 
aforeſaid, that the ſaid R. N. on the Day 
and Year above-mentioned, and long before, that 

is to ſay, from the firſt Day of April in the 

h Year of the Reign, &c. and until the ſaid 

ay being Lunatick, and not of ſound Mind, 

Memory and Underſtanding, did come alone to 

a certain Bridge called, &c. and did then and 

x ie ere throw himſelf from the ſaid Bridge into 
Quere, I the Water, and did voluntarily (and * felo- 


1 niouſly) 4rown himſelf, and ſo, &c. 


out the Werds, and feloniouſly: For one who is Non compos mentis, 
cannot be ſaid to do any Thing „elles anime. 
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Upon one who died in Priſon, 


AT Tnquiſition, &c. who ſay upon their Oath, 
| that the ſaid W. B. who was before com- 
mitted to Gaol by Sir T. P. Bart. upon Suſpicion 
of a certain ' Felony having been committed by | 
| the ſaid W. B. from the Viſitation of God * Jdieg.* Of a Fever, 
f . or other Di- 
in the ſaid Gaol on the Day and Year above- * 
mentioned; and ſo the ſuid Furors upon their th. Be * 
Oath ſay, that the ſaid W. B. came to his Death 
in Manner and Form aforeſaid, and not other- 
wiſe. In Witneſs, &c. 


Or thus: 


HAT' the aforeſaid A.P. on the Day of the 

Caption of this Inquiſition, being a Priſoner 
in the Gaol of our Lord the King of his Caſtle of 
York in the County of York aforeſaid, then and 
; there died of the Viſitation of God, and then and 
n there in Manner and Form aforeſaid came to his 
J Death, and not otherwiſe. In Witneſs, &c. 


An Inquiſition for killing another in his own 


| Defence. 
h Suſſex, to wit. AN Inquiſition, &c. who ſay 
J 45 A ao thelp Oath, that where- 
15 4s one G. L. late of, &c. Gent. at L. aforeſaid, on 
4 the thirty-firſt Day of December in the ninth 
4 Tear, &c. was in the Peace of God and our 
a, Soverergn Lord the King, that the ſaid H. B. 
1 about two of the Clock in the Afternoon of the 
4 ſame Day did come, and of his Malice fore- 
40 thought, did then and there make an Aſſault 
0- upon bim the Eee G. L. and did then and there 
endeavour to have beaten and killed him the ſaid 


G. L. by continuing the Aſſault aforeſaid from 
the Houſe of one W. B. in L. aforeſaid, to a cer- 
rain Place, called, &c. in the ſaid County; wn 


1 
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the ſaid G. L. ſeeing that the ſaid H.-B. was fo 


maliciouſly diſpoſed, fled to @ certain Wall in the 
ſaid Place, called, &c. and could not eſtape from 
thence for fear of his Death; and ſo the ſaid 
G. L. then and there contiuued to defend himſelf, 
in Preſervation of kis Life againſt the ſaid H.B. 
aud in bis own Defence did ſtrike the ſaid H. B. 
upon the right Part of his Breaſt with a certain 
Sword of the Price of one Shilling, which the 
ſaid G. L. then and there beld in his right 
Hana, then and there giving to the ſaid H. B. 
one mortal Wound of the Breadth 4 one Inch and 
Depth of three Inches, of which ſaid mortal 
Wound the ſaid H. B. at L. aforeſaid in the ſuid 
County languiſhed, and lived languiſhing from 
the ſaid thirty-firſt Day of December to the fifth 
Day of January from thence next enſuing ; 
which ſaid H. B. on the ſaid fifth Day of Ja- 
nuary in the ninth Year above-mentioned, at L. 
afecreſaid in the ſaid County, died of that mortal 
Wound, and ſo the ſaid G. L. did then and there 
kill the ſaid H. B. in his own Defence. In 
Witneſs, &c. | ; 


Of Appeal. 


Appeal of A Ppeal of Death is of two Sorts, vis. of 
Death of two Murder and Manſlaughter; and theſe muſt 
Sorts. be brought by the Wife for the Death of her 
Husband, or by the Heir for the Death of his 
Anceſtor. 1 Read. Stat. 10. 

If a Wife do If the Wife does not continue a Widow, but 
net continue a marries before or depending the Appeal, the Ap- 
Widow, the peal is loſt; if ſhe merrics after | Hrs ſhe 


— 


Appeal is cannot have Execution; for the Loſs of a Huſ- 


loſt, Sc. band is the Cauſe of Appeal. | 
Husband can. A Husband cannot have an Appeal for the 
not have an Death of his Wife, but the Heir only, and the 
Appeal for the Heir muſt be Heir Male, tho he derives from a 
Death of his Female; for no Female, except a Wife, can 
Wife; but the maintain an Appeal. 1 Inſt. 25. 
Hey only. | 5 Wo ; 
The 
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| A Guive to Coponers, xxix 
The Form of an Appeal of Murder. 


Berks. DE it remembered, That at the General 
B Delivery of the Gaol of the Lord the = prong 

King in the County of Berks, held for the ſaid | In what 
County at R. in the County aforeſaid, the Day, part of the 
&c. in the tenth Tear of the Reign of our Body the 
Sovereign Lord George the Second, by the Grace Wound was 
of God, of Great Britain, France and Ireland, given. 2. Of 
Defender of the Faith, &c. before Sir A. B. and what Length 
C. D. Eſq; &c. Fuſtices of our ſid Lord the King, and Depth, 
aſſigned. to hold Pleas, &c. and Juſtices of the ſo that it may 
ſaid Lord the King, his Gaol lere of the Pri- pen the 
ſoners in the ſume being to deliver, aſſegned, &c. n 
J. A. _ and __ of ms 2 3 3 a That the 

oper Perſon, by Bill earneſtly appe D. 5. . 
— of, &c. ann T. E. &c. 15 the Cuſtody of arg e 
J. W. Eſq; Sheriff of the County aforeſaid, to the that Wound 
Bay there brought in their proper Perſons, of within a Year 
the Death of the ſaid T. A. his Father; and and a Day af 
there are Pleuges of proſecuting his ſaid Bill, ter the giving 
that is to ſay, John Doe and Richard Roe; of the Wound. 


4 f : 3 x If without 
which ſaid Bull follows in theſe Words : Wound, it is 


by Weapon or without; by Weapon, as by blow, bruiſing, Ec. 
Without Weapon, as by poiſoning, drowning, burning, ſtrangling, &e. 
in theſe and ** Caſes the Circumſtances muſt be ſet forth. 2 Inf. 
318. The Year of the Reign of the King, the Day that one died, not 
the Day of the Wound, or blow. 3 Tf. 53. The Hour in the 
Count upon the Appeal, one may ſay about ten of the Clock, &c. but 
you muſt not ſay about the Day, Year, ar that the Wound or Blow 
was about any of the Body. 3 Inf. 53. 4 Rep. 41, 42. Time 
of the King; this is added notwithſtanding Mention was made of the 
Year before, where the Blow, &c. was given: For here the Year 
wherein Death enſued is to be ſhewn, that it may appear that he died 
of the Blow, &c. within the Year and Day. If the Murder was in a 
Town, it muſt be named; ſo if in a City, the Pariſh muſt be alledged ; 
but in the Country, if a Pariſh contain ſeveral Towns, alledge it in = 
Town, and with what Weapon, The Year to be computed by the 
Kalendar Months. The Day is ta be intended of the Natural Day. 
Stat. Ghouc. c. 9. 6 Edw. 1. 8 1 
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A Guide to Cotaners. 


Berks, ſſ. 1 A. Son and Heir of T. A. late 

. of, &c. in the County of B. Eſq; 
in his proper Perſon, earneſily appeals R. D. 
late of, &c. Gentleman, and T. E. late of, &c. 
in Cuſtody of J. W. Eſq; Sheriff of the County 
of B. aforeſaid, being to the Bar brought in 
their proper Perſons, of the Death of the ſaid 


T. A. his ſaid Father; for that, that the ſaid 
R. D. not having God before his Eyes, but 


being moved and ſeduced by the Inſtigation of 
the Devil, on the Day, &c. in the Year of the 
Reign, &c. with Force and Arms, &c. at the 
Pariſh of, &c. in the County of B. aforeſaid, 
that is to ſay, in a certain Place called, Qc. in 
the King's Highway there, upon the ſaid T. A. 


in the Peace of God and of our ſaid Lord the 


King then and there being, feloniouſiy, wilfully, 
and of his Malice forethought, made an Aſſault, 
and the ſaid R. D. a certain Piſtol of the Value 
of ten Shillings, then and there charged with 
Gunpowder and a leaden Bullet, which Piſtol 
the ſaid R. D. in his right Hand then and there 
had, feloniouſly, wilfully, and of his forethought 
Malice directed againſt the ſaid T. A. he Tho 
off and diſcharged, and with the ſald leaden 
Bullet, by Force of the ſaid Gunpowder, ont of 


the Piſtol aforeſaid, ſo as aforeſaid directed, ſhit - 


and diſtharged, the ſaid T. A. in and upon the 
right Side of the Breaſt of bim the ſaid T. A. 
near his right Shoulder, then and there felo- 
niouſly, wilfully, and of his Malice forethought, 
ſtruck, pierced and wounded, and then and there 


, the ſaid R. D. with the ſaid Bullet, ſo ſhot and 


diſc harged ſrom the ſaid Piſtol as aforeſaid, in 
and upon the ſaid right Side of the Breaſt of him 
the ſaid T. A. near his ſaid right Shoulder, fe- 
lonionfly, wwilfully, and of his Malice forethbught, 


gave to the ſame T. A. one mortal Wound, of 


the Length and Depth, &c. of which ſaid mortal 

Wound the ſaid T. A. then and there inſtantly 

died. And the ſaid E. E. the ſaid Day, &c. Fo 
| | 1 
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the Jane Tear; at; &. aforeſaid; in the Place 


aforeſaid, and in the King's Highway aforeſaid, 


there feloniouſly, wilſully, and of his Malice 
forethought, was preſent, abetting, aiding, com- 
forting and maintaining the ſaid R. D. the Fe- 
lowy an Murder aforeſaid, in Manner and 
Form aforeſaid, to do and commit; and ſo the 
ſaid R. D. and E. E. the ſaid T. A. in Manner 
and. Form aforeſaid, feloniouſſy, wilfully, and of 
Malice forerhought, killed and murdered, againſt 
the Peace of our ſaid Lord the King, his Crown 
and Dignity, &c. And as ſoon as the ſaid Felons 
the ſaid Felony and Murder had committed, they 
. and the ſaid J. A. Son and Heir of the ſaid 
T. A. made freſp Purſuit after the ſaid Felons, 
&c. and if I R. D. and E. E. the Felony 
and Murder aforeſaid, ſo as we, wh done, are 
willing to avow and affirm, then the ſaid J. A. is 
ready the ſaid Felony and Murder againſt them 
the ſaid R. D. and E. E. to prove, according as 


' rhe Court of our ſaid Lord the now King here 


ſhall conſider thereof, and hath found Pledges to 
proſecute his Appeal, &. _ 179 855 


For Variety of Indictments and Precedents of 
Appeals on Murder, Manſlaughter, Rape, &c. 
and many curious Caſes relating thereto, ſee 
Facob's Laws of Appeals and Murder, Keyling's 
Reports, &c. 8 


(| 


by J. Wonn Arr. 28 aſe” 8 5 * s | 


1011 e 4 
IGGOT's new Prevadrand in 5 
under the following Heads; vis. Affidavits, P 


ticles of Agreement, Aſſignments, Bargain and Sale, 
Bonds, Conveyances by Leaſe and Releaſe, 


Deeds, Grants, Jointures, Letters of Attorney, Mort- 


Er 8 Surrenders, Wills, &c. "Publiſh'd 
Original Manuſcripts. 
. Litty's Entries of ſelect Pleadings in the * 


of King s Bench, Common Pleas and Exchequer, alſo 
ſpecial Aſſignments of Errors and Proceedings thereupon, 
both in _ ſaid Courts and in Parliament, &c: To 
which is added a Collection of Writs in moſt Caſes now 
eee The Second Edition carefully tranſlated inte | 
2 
2 3. Reports and Caſes of Praftice in the Court of Com- 
mo | Pleas, in the Reigus of Q. Aue, K. George I. and 
Coun, From. Alſo the Rules and Orders of the ſaid 
rom the 35th of K. Henry VI. to the preſent 


oO 4 Merine $ Pleas of the Crown, digeſted under 
Heads; with proper Indexes. Third Edition, with 
great Additions. Chincery ul the Xing's eas 

5- Reports in e King's in 
the 4th, 5th, 6th and 20 Yea of his un | 
| K, * II. 


OCTAY 0. 


6. FroynR's Proctor's Practice in the Eccleſiaſtical 
Courts, as it is regulated by the Rules of Practice now 
in Force : Containing an Account of the ſeveral Courts, 
Offices and Officers, and Methods of Proceeding therein, 
with Rules of Practice and Caſes adjudg'd ; and Re- 
ferences to the Authorities in the Common and Statute 
Law: Alſo Acts or Orders of Court fully extended, from 
the Citation to the Execution of the Sentence, in Cauſes 
of the firſt Inſtance, and from the Inhibition to the Sen- 
tence in Appeals: A Table of Fees allowed to be taken 
by the Practitionera, &c. 


-E Y 
QF 7 * 4 "a 
/ ra. } 7 


2 N * . * 7 
. „S »- Wap oy * 
65 9 og 


